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12 Were Not Arbitrable as There Was No 
Existing Arbitration Agreement Under 
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An Arbitration Award Which Is Violative 
of the Labor Management Relations Act or 
Thwarts Its Intent or Purpose Is Void, and 
the Lower Court Erred in Not Setting the 
Opinions and Decisions of the Arbitrators 
Aside as a Manifest Disregard of the Law, 
the Award Being in Violation of Sections 
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Concluding That the Awards Were Con- 
trary to and in Violation of Public Policy 


and in Not Therefore Vacating and Setting 
the Opmians and IDccicsigns™ | <ideu- 


The Provisions of an Arbitration Award 
That the Award Shall Be ‘Final and Bind- 
ing’ Does Not Prevent Review of the 
Award and the Setting of the Award Aside 
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STATEMENT OF JURISDICTION. 


Plaintiff’s and appellants, International Longshore- 
men’s and Warehousemen’s Union, local 13 (hereinafter 
referred to as “plaintiff” or “plaintiff, Local 13,”) in- 
itially brought the within action by petition in the Su- 
perior Court of the State of California for the County 
of Los Angeles. The defendants and appellees, Inter- 
national Longshoremen’s and Warehousemen’s Union, 
(iereinatter referred to as the international” or ~In- 
ternational Union,”’) and defendant and appellees, Pa- 
cific Maritime Association (hereinafter referred to as 
“PMA,”) each filed separate petitions for removal to 
mae) United States District Court. The separate peti- 
tions brought about two separate cases in the District 
Court which were subsequently consolidated in one case 
under number 65-1414-S and thereafter assigned to 
65-1414 AAH. 


An amended complaint was filed in the District Court 
which provided in substance that the plaintiff, Local 13 
and the defendant, International Union were labor or- 
ganizations under the provisions of the Labor Manage- 
ment Relations Act and the P.M.A. was an employer 
under the provisions of the Act. That a collective bar- 
gaining agreement existed that had been entered into 
between the P.M.A. and the International on behalf of 
and for the benefit of its locals and their members. 
including plaintiff, Local 13 and its members. [TR. pp. 
65-109. ] 


The amended complaint further alleged that the 
fete. Blackballed a former Local 13 official, Pete 
Velasquez, then brought about arbitration proceedings 
against plaintiff before an area aribitrator who ren- 
dered an award and that the award was then appealed 
to the Coast Labor Relations Committee. who referred 
the matter to the Coast Arbitrator who rendered a 


Bet, ee 


decision affirming the Area Arbitrator and deregister- 
ing a former official of plaintiff (Pete Velasquez) 
for activities allegedly carried out by Pete Velasquez 
when he was employed solely by plaintiff as an official 
Oiapliaimiiit, local 3. 


The amended complaint alleges that the Area Arbitra- 
tion had by the P.M.A. in respect to charges brought 
against Pete Velasquez for matters allegedly occurring 
while he was solely employed by plaintiff as a union 
official were had ex parte. The complaint sets forth 
that the proceedings had before the Area and Coast 
Arbitrators were in excess of the powers of the arbi- 
trators and were made and procured by corruption, 
fraud and undue means and with evident partiality on 
the part of the arbitrators, with an indifference to 
and manifest disregard for the facts, and upon grossly 
erroneous findings and conclusions and that the deci- 
sions and awards were void and should be vacated 
aid Set aside. | DR saps 72673. | 


The complaint further sets forth that the aforesaid 
acts of the arbitrators were carried on as part of a con- 
nivance and conspiracy between the arbitrators and de- 
fendants to wrongfully modify Sec. 17.81 of the Col- 
lective Bargaining Agreement to apply its provisions to 
officers of plaintiff Local 13 and to penalize them for 
activities carried on as union officials, | VR payee 
The complaint further brought in the International as a 
defendant on the ground that the International was 
united in interest with plaintiff and was unwilling to 
join in bringing the action. [TR. p. 67. ] 

The second cause of action realleged paragraphs I 
through XX of the first cause of action and set forth 
facts whereby it was alleged that the arbitrators’ deci- 
sions and awards were void as being contrary to public 
policy as provided and made by the National Labor 
Policy of the United States of America and the policy 


Be 


set forth in the Labor Management Relations Act, 29 
mre Scctions 15/7, 158, and 185. [TR. p. 67.| 


The District Court had jurisdiction to hear the cause 
under Section 301 of the Labor Management Relations 
fee 29 USC. Section 185; having jurisdiction to 
hear the cause the District Court then had further 
jurisdiction to grant the remedies and relief provided 
for in the Arbitration Act, 9 U.S.C., Sections 1 through 
14. Though not entirely necessary for the within 
proceedings, due to the connivance and conspiracy of the 
defendants and the subsequent deprivation of plaintiffs’ 
members of their rights, the District Court had further 
and additional jurisdiction under 28 U.S.C., Sec. 1337. 


This Honorable Court has jurisdiction by virtue of 
fee > ©. Section 1291. 


tale 
STATEMENT OF THE CASE. 


A. Background of the Cause. 
1. Matters Preliminary to the Arbitration. 


Plaintiff is an autonomous local of defendant Inter- 
national Union; plaintiff’s “Constitution-By-Laws- 
General Rules” are attached to plaintiff’s complaint as 
Eecnibit “C”. [| TR. p. 86.] The officers of Local 13, 
which includes “Business Agents” (Day and Night) 
are set forth in Article II] of the Constitution, commenc- 
ing on page 5 with their duties being set forth in Arti- 
cle III, commencing on page 6. Among other matters, 
the duties of a business agent are as follows: 


“Article III Duties of Officers 

“Section 4, Business Agents: 

“a. The Business Agents (Patrolmen) shall be 
the representative of the local in the loading and 
discharging of all vessels governed by our con- 
tract and of all other work under the jurisdic- 
menor tis Wocal, “* * 
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“h, “hey shall perforni such other duties as tie 
Local may assign them, and at the expiration of 
their term, recall, removal or resignation, turn 
over to the Local all properties which they have 
in their possession that belong to this Local.” 


Defendants, P.M.A. and International Union en- 
tered into a Collective Bargaining Agreement, which is 
referred to as the Pacific Coast Longshore Agreement, a 
copy of which is attached to plaintiff’s complaint as 
Bxiibit “A”. [TR. p. 53.) Paragraph 1) pacesieon 
the Agreement provides that the International Union 
eiitercumiinte the 2voreenient : 

“* * * on belwali o1 itseli aud each and allve@mean, 
loneshore locals in @alifomia * * * and <allem= 
ployees performing work under the scope, terms, 
and conditions of this agreement.” 


The Collective Bargaining Agreement further pro- 
vided penalties for misconduct of longshoremen work- 
ing under the Agreement. The present litigation arises 
out of the application of one of the penalty provisions 
which is set forth as Section 17.81, commencing on 
page 75 of the Collective Bargaining Agreement with 
the applicable portions providing [TR. p. 53]: 

“17.81 all longshoremen shall perform their work 
conscientiously and with sobriety and with due re- 
gard to their own interest shall not disregard the 
interests of the employer. Any employee who is 
guilty of deliberate bad conduct in connection 
with his work as a longshoreman or through illegal 
stoppage of work shall cause the delav of any ves- 
sel shall be fined, suspended. or for deliberate re- 
peated offense, cancelled from registration. * * *” 

Section 1.71 of the Pacific Coast Longshore Agree- 
ment further provides: 

“1.71 The term ‘longshoreman’ as used herein 
shall mean any man working under this Agree- 
ment.” 
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The cause before the District Court was to set aside 
an arbitration decision made against plaintiff Local 
ise by the-Area Arbitrator, Germain Bulcke. (Appen- 
dix I herein) and affirmed by the Coast Arbitrator, 
Sam Kagel, who, upon the decision, deregistered a for- 
mer plaintiff Local 13 Business Agent, Pete Velasquez. 
from all future work under the Collective Bargaining 
Agreement. (Appendix II herein.) The P.M.A. repre- 
sents the vast majority of the employers who employ 
longshoremen and members of plaintiff’s local and 
the deregistration of Pete Velasquez was tantamount to 
excluding him from all work in the industry. [TR. 
p. 400, Velasquez pars. 17 and 18; TR. p. 394, Velas- 
quez par. 3.] 

Pete Velasquez was an official (Business Agent) of 
plaintiff from October, 1962 to October, 1964, except 
for the period of from June 20, 1964 to July 15, 1964, 
at which time he was suspended from office by the 
faresident and Executive Board of Plaintiff. Local 13 
for his association with company officials and super- 
vision. [TR. p. 395 Velasquez par. 3.) During his em- 
Mmoyrnent as Business Agent of Local 13, Velasquez did 
not engage in any function or employment under or pur- 
suant to the Collective Bargaining Agreement (Pacific 
Coast Longshore Agreement), nor did he engage in 
any longshore activities. During such period of time 
his sole employment was pursuant to the “Constitution, 
By-Laws, and General Rules” of Local 13 as a salaried 
officer of the local. [TR. pp. 395, 396, Velasquez pars. 
6, 7.] 

Velasquez left office in October. 1964, due to the 
iecwinat under Article I], Section 3, of the “Constitu- 
tion, By-Laws, and General Rules’ and officer’s tenure 
is limited to two terms (2 years) then he must be out 
of office for an equal period of time before being eligi- 
ble to run for office again. However. to be able to 
again run for office, under Article IV, Section 1, Subd. 
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E of the Constitution, he must be an “active longshore- 
man in the industry.” [TR. p. 394. ] 


During his tenure as an official of plaintiff Local 
13, Pete Velasquez was engaged in carrying out his 
duties under the local’s Constitution and By-Laws and 
the orders and directions of his superior, the President 
of plaintiff Local 13 and the policies and instructions 
of the President of defendant International Union. [TR. 
pp. 395-397, Velasquez pars. 7, 8 and 9. | 


After Pete Velasquez left office of Local 13 in Octo- 
ber, 1964, he returned to his prior employment as a 
longshoreman working as a winch driver in longshore 
Gang No. 55. [TR. p. 400, Velasquez par. 18.] Robert 
Carney was the senior member of Gang No. 55 and in 
charge thereof performing his duties as a hatch tender. 
[TR. p. 416, Carney par. 3.] As hatch tender Robert 
Carney was the safety man of the gang and among his 
duties included the administration and observance of the 
Pacific Coast Marine Safety Code. [TR. pp. 414-416, 
Carney pars. 12 and 3.| 


After Pete Velasquez returned to his employment two 
incidents arose. On November 23, 1964, Gang No. 55 
was dispatched for employment with Jones Stevedoring 
Co. to work aboard the “SS HAI] HSIN”. When the 
gang reported to work it was “sold and shifted” to work 
aboard the SS MICHIGAN for Crescent Wharf and 
Warehouse Company. Gang No. 55 was thus sold and 
shifted to complete an eight (8) hour guarantee which 
terminated 3:00 A.M. November 24, 1964, and beyond 
which time the shifted gang was not required to work. 
[TR. pp. 416, 417, Carney pars. 3, 4 and 6.] Prior 
to 3:00 A.M. the gang boss, Robert Carney, was in- 
formed that the gang would be requested to work be- 
yond 3:00 A.M. Mr. Carney then told the company’s 
ship boss, Vern Richards, that “the gang was shifted 
only to finish our eight-hour day”. The ship boss then 
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stated, “Do as you please.” [TR. pp. 417, 418, Carney 
ar. 7. | 

When Carney started to advise the gang of the re- 
quest to work over, the members started to request re- 
placements. Pete Velasquez, who was at the time 
actively engaged in the driving of winches, was among 
the last to be informed of the request to work over, 
and he himself requested a replacement. The replace- 
ments arrived prior to 3:00 A.M. and the company re- 
fused to allow them to work and members of Gang No. 
55 departed. [TR. p. 418, Carney, pars. 8 and 9.] Gang 
No. 80 was employed aboard the vessel in another hatch 
and was also asked to work extended time beyond 3:00 
eee) Gane No, 80 also called replacements and the 
company also refused to let Gang No. 80’s replacements 
firm to and Gane No. 80 left the job. There was 
never any disciplinary action taken against any members 
of Gang No. 80 for calling replacements or failing to 
work an extended shift. [TR. pp. 418, 419, Carney 
mars. [0 and It. | 

The second incident arose after Gang No. 55 was dis- 
patched to work aboard the SS PRESIDENT QUE- 
ZON on November 30, 1964. The gang commenced 
work in No. 4 hatch. On commencing work it was 
found that the brakes on the winch were defective and 
wouldn’t hold a load, therefore the gang was shifted 
to another hatch while the winch was being repaired. 
[TR. p. 419, Carney pars. 11-13.] 


Gang No. 55 again reported to work aboard the SS 
PRESIDENT QUEZON on the Ist day of December, 
1964, and prior to 6:00 P.M. learned that the port boom 
of No. 4 hatch had been dropped, damaging the super- 
structure of the vessel and leaving physical evidence 
of the impact upon the boom. [TR. p. 419, Carney par. 
igeswonert Carney requested a static test of the 
boom, prior to its use, and the company advised him 
that they would call a safety inspector to check the boom 
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and the gang was put to work in No. 6 hatch. Tony 
Mignano, a Federal Safety Inspector, came aboard the 
vessel and looked at the boom. [TR. p. 420, Carney 
Dame alse 

During the 10:00 to 11:00 P.M. meal hour Germain 
Bulcke, the Area Arbitrator, came aboard the vessel 
and was told that the Federal Safety Inspector had been 
on board and said that the boom was safe as far as he 
could see but that there was no way that he could tell 
whether the boom was safe or not without a static test 
and had recommended that a static test be made. The 
Area Arbitrator first stated that he did not believe that 
the matter was arbitratable as he was not a safety en- 
gineer and should not have been called out. There- 
after, without even so much as a visual inspection of 
the boom, the Area Arbitrator ruled that the boom was 
Gare. | PR. p. 420, Carney pars! 16 andul7 


Robert Carney who was in charge of the gang and 
its satety, felt that the decision of the Area Arbitra- 
tor was improper and therefore offered to work the 
hatch using the boom on a swinging boom basis. The 
company refused the offer and Robert Carney then of- 
fered to have the gang work the hatch on any other 
manner other than use the damaged boom, or in the 
alternative to work any other hatch of the ship or that 
the gang would call replacements which were available 
and could be on the job in ten (10) minutes. The 
company superintendent, Mike Longmire, then made a 
telephone call, then had a conversation with Mr. Wallen, 
the ship boss, and then advised the Union’s night busi- 
ness agent, Mr. Brady, that Gang No. 55 was fired. 
[TR. p. 421, Carney, pars. 19-21.] 

The Company took the above action and discharged 
the gang after the 10:00 to 11:00 P.M. meal period, 
even though it was relatively easy to give the boom a 
static test and had the boom passed the test, the gang 
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could have been working on No. 4 hatch by 7:30 P.M. 
[TR. p. 420, Carney, par. 18.] The static test would 
have taken about forty-five (45) minutes and cost 
about $50.00. [Ans. to Interrogatory No. 7, TR. pp. 
185 and 186. ] 


Harry Bridges, President of the defendant Interna- 
tional, extended no assistance in the matter even though 
his previous instructions provided as follows: 

“Take the case cited by Bob Baker. MHere is a 
man who has been on the job. He is on the winch 
and he is handling a big load. As that winch 
driver he figures those winches can’t handle it. He 
is a hundred percent right. And some arbitrator 
(even one of our own) is going to come along and 
cpaeetoniar Ao leameoncermed its sate It doesnt 
matter a damn. He is going to take that load and 
take a chance of hurting our people? Why, he 
ought to be run off the job! Any local that lets 
fiatemappem 1s not dome its job, * * *” 

ali thereds anyoody on the job beme forced 1p 
work under unsafe conditions, that is our fault. It 
is not the shipowner’s fault. They are bound to 
fy dee lt is Olin tale. sAnd degeone if! Mets put 
eoutodee | Pens 596), Velasciicz par. 7, | 


Fitter oection lll of the Pacitic Coast Lone- 
eiore Aereement provides | TR. p. 53]: 


“11.41 Longshoremen shall not be required to work 
when in good faith they believe that to do so is to 
immediately endanger health and safety. Only in 
cases of bona fide health and safety issues may a 
standby be justified. The union pledges in good 
faith that health and will not be used as a gim- 
mick. Supplement III sets forth the agreed pro- 
cedure with respect to disputes on health and 
safety.” 
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The following night, December 2, 1964, Mr. McEvoy 
who was in charge of defendant P.M.A. in the Wil- 
mington-Long Beach area, stated to Mr. Robert Carney 
that, “We're” out to get Pete Velasquez and have him 
deregistered for the things he had done as the Union’s 
Business Agent. When asked why, McEvoy stated, 
“Pete knows the contract too well.” [TR. p. 421, Carney 
par. 22.] Pete Velasquez had, while in office, handled 
the disputes arising under the Pacific Coast Longshore 
Agreement and had won substantially all the disputes 
including substantially all of the arbitrations. [TR. p. 
397, Velasquez par. 9.| 


On the following day, December 3, 1964, two com- 
plaints were before the Joint Port Labor Relations Com- 
mittee. One complaint being Company Complaint No. 
289 filed by the employer, Marine Terminals, against 
Gang No. 55; the second complaint being UC 634 
brought by the plaintiff Local 13 against the company, 
Marine Terminals Corporation, alleging wrongful dis- 
charge of Gang No. 55. Disagreement was reached on 
both complaints and the matters were referred to Joint 
Area Labor Relations Committee pursuant to Section 
17.24 of the Collective Bargaining Agreement. [TR. p. 
433, Johnston pars. 5 and 6. | 


Section 17.11 of the Pacific Coast Longshore Agree- 
ment provides: 
“17.11 The parties shall establish and maintain, 
during the life of this Agreement, a Joint Port 
Labor Relations Committee for each port affected 
by this Agreement, four Joint Area Labor Rela- 
tions Committees, and a Joint Coast Labor Rela- 
tions Committee. Each of said labor relations com- 
mittees shall be comprised of three or more repre- 
sentatives designated by the Union and three or 
more representatives designated by the Employers. 
Each side of the committee shall have equal vote.” 
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Section 17.24 of the Collective Bargaining Agreement 
provides: 

“17.24 In the event that the Employer and Union 
members of any Joint Port Labor Relations Com- 
mittee shall fail to agree upon any question before 
it, such question shall be immediately referred to 
at the request of either party to the appropriate 
Joint Area Labor Relations Committee for deci- 
sion.” 


Immediately after the referral to the Joint Area 
Labor Relations Committee, defendant P.M.A.’s South- 
ern California Area Manager, John D. McEvoy, made a 
motion that Pete Velasquez be deregistered. Attached 
to said motion was fifteen (15) charges made against 
Pete Velasquez. The Committee disagreed and the 
matter was referred to the Area Labor Relations Com- 
mittee. John McEvoy then presented plaintiff Local 13 
with a typewritten statement blacklisting Pete Velas- 
quez from all employment through companies which 
were signatory to the Pacific Coast Longshore Agree- 
ment, until all cases against Pete Velasquez were re- 
solved. Plaintiff objected to the blacklisting as being 
employer unilateral action which was in complete 
violation of the Pacific Coast Longshore Agreement. 
[TR. p. 434, Johnston pars. 8, 9, and 10.] The above 
complaints went as far back as April, 1959. (Appendix 
I, Bulcke award. ) 


Never before had a member of the Longshore indus- 
try been blacklisted or placed upon a non-dispatch list 
preventing him from working for all employers who 
were a party to the Collective Bargaining Agreement, 
and no member had ever remained on a non-dispatch 
list after a complaint against him had been processed 
through the Joint Port Labor Relations Conimittee. The 
defendant P.M.A. put their blacklisting into effect 
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and Pete Velasquez was prevented from obtaining fur- 
ther work. Plaintiff Local 13 then filed a further com- 
plaint objecting to the blacklisting and disagreement was 
reached on the complaint. The P.M.A. refused to waive 
the Joint Area Labor Relations Committee and allow 
the matter of the blacklisting to go to the Area Arbi- 
trator for a ruling. [TR. pp. 435, 436, Johnston, pars. 
14-17. | 

A special Join Area Labor Relations Committee meet- 
ing was had December 8, 1964, with J. Paul St. Sure, 
President of defendant P.M.A. present and Harry 
Bridges, President of defendant International Union 
present. P.M.A. President, Paul St. Sure, stated 
that Pete Velasquez would not be reinstated unless Local 
13 would agree to package all of the complaints against 
Pete Velasquez up and refer them directly to the Coast 
Arbitrator along with the employer’s motion to deregis- 
ter Pete Velasquez. This Local 13 refused to do and 
demanded that their complaint respecting the black- 
listing of Pete Velasquez be referred to the Area Arbi- 
trator. The P.M.A. refused to allow said complaint to 
go to the Area Arbitrator. [TR. p. 437, Johnston par. 
207] 


Thereafter Paul St. Sure proposed that all complaints 
against Pete Velasquez be heard by the Joint Area 
Labor Relations Committee meeting of December 14, 
1964, and if necessary then the complaints against Pete 
Velasquez would thereafter be presented to the Area 
Arbitrator and stated that only if plaintiff Local 13 
would agree to the foregoing would Pete Velasquez be 
removed from the non-dispatch list. [TR. p. 437, John- 
ston par. 20.| In order that Pete Velasquez could be 
taken off the non-dispatch list and by reason of the 
P.M.A.’s then and past further harassment and coercion 
against plaintiff Local 13 which was acquiesced in by 
defendant International Union, including a long lock-out 
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of plaintiff Local 13 by defendant P.M.A., plaintiff 
agreed to the latter proposal. [TR. pp. 437, 438, 448 and 
450, Johnston pars. 21, 22, 47, 48 and 55. | 

The complaints were processed through the Joint 
Area Labor Relations Committee and the parties 
reached disagreement thereon. The defendant P.M.A. 
then referred the complaints to arbitration. [TR. p. 438, 


Bar. 23. } 
2. The Arbitration. 


The arbitration was commenced by defendant P.M.A. 
against plaintiff Local 13, the defendant P.M.A. having 
initiated proceedings before the area arbitrator. 


The provision of the Pacific Coast Longshore Agree- 
ment strictly limits the powers of the arbitrators, Sec- 
men 17.52 provides in part: 

“Powers of the arbitrator shall be limited strictly 
to application and interpretation of the agreement 
aeaviltten, ~~ >” 


Section 17.53 provides in part: 
“Arbitrators’ decisions must be based upon the 
showing of facts and their application under the 
specific provisions of the written agreement and be 
expressly confined to, and extend only to, the par- 
Heulanr issie i dispute, 


Section 17.62 provides in part: 
“The arbitrator shall act with his powers limited 
strictly to the application and interpretation of the 
Agreement as is written.”’ 


The arbitration was commenced on January 4, 1965, 
before the Area Arbitrator Germain Bulcke and a rec- 
ord of the proceedings were made by a Certified Short- 
hand Reporter. Plaintiff in opposition to defendants’ 
motion for summary judgment introduced into evidence 
a copy of the reporter’s transcript as Exhibit ‘6A 
6B and 6C.” 
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Plaintiff Local 13 participated in the arbitration of 
the first four (4) complaints which were subsequently 
decided in the opinion and decision of the Area Arbitra- 
tor as cases numbered 1, 2, 3, and 4 respectively. The 
cases in which Local 13 participated involved Pete Velas- 
quez as a working Longshoreman. [TR. pp. 438-439, 
Johnston par. 24.] However, Local 13 refused to arbi- 
trate or submit to arbitration any of the remaining com- 
plaints as each of said complaints involved Velasquez 
in his capacity as a duly elected official of Local 13 and 
while he was solely employed by and paid by plaintiff, 
Local 13 and at a time when he was not performing 
any function under the Pacific Coast Longshore Agree- 
ment either as a Longshoreman, employee or otherwise. 
(Appendix J, Bulcke p. 2.) [TR. p. 439, Johnston par. 
Zo. | 

Local 13 refused to arbitrate or submit the remaining 
complaints to arbitration on the stated ground that to 
arbitrate the complaints was against both Federal and 
State Laws and that arbitration regarding a union offi- 
cial did not come under Section 17.81 of the Pacific 
Coast Longshore Agreement. [Ex. 6; TR. p. 439, par. 
36. | 

After Local 13 refused to arbitrate the remaining 
eight (8) cases which involved Velasquez as a Union 
official and during the evening of January 4, 1965, the 
then President of Local 13, Curt Johnston, who had 
stated the position of the Local and had refused to arbi- 
trate, received a phone call from the Area Arbitrator 
Germain Bulcke. During the call Bulcke attempted to 
induce Johnston to continue and arbitrate the remaining 
eight (8) complaints against Pete Velasquez. During 
the conversation the Area Arbitrator stated, “but it 
would look better even though we both know Velasquez 
is guilty and heaven knows I have tried to help this guy, 
if you would be there to at least go through the mo- 
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tions”. Johnston then told Bulcke that he couldn’t go 
through the arbitrations as he didn’t believe that Sec- 
tion 17.81 applied to union officials and that Bulcke did 
not have jurisdiction to proceed with the arbitration 
which would be against both Federal and State laws. 
[TR. pp. 439-440, Johnston par. 27.] The Area Arbi- 
trator and the P.M.A. thereafter proceeded to arbitrate 
the remaining eight (8) cases ex parte without the con- 
sent or permission of plaintiff and against plaintiff’s 
desire. [TR. pp. 440, 441, Johnston par. 29. ] 


Section 17.281 of the Pacific Coast Longshore Agree- 
ment provides: 
“17.281 Should either party fail to participate in 
any of the steps of the grievance machinery, the 
matter shall automatically move to the next higher 
level.” 


Section 17.282 of the Pacific Coast Longshore Agree- 
ment provides: 
“17.282 If the local grievance machinery becomes 
stalled or fails to work, the matter in dispute can be 
referred at once by either the Union or the Asso- 
ciation to the Joint Coast Labor Relations Commit- 
tee for disposition.”’ 


The P.M.A. did not avail themselves of the provi- 
sions of Section 17.281 and move the dispute to the next 
higher level or any of the complaints therein. Instead 
the P.M.A. induced the Area Arbitrator to proceed un- 
der Section 17.61 of the Agreement which provides 
(poendix I, p. 2): 

“17.61 When a grievance or dispute arises on the 
job and is not resolved through the steps of 17.21 
and 17.22, and it is claimed that work is not being 
continued as required by Section 11, a request by 
either party shall refer the matter to the Area Ar- 
bitrator (or by agreement of the Joint Coast 
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Labor Relations Committee to the Coast Arbitra- 
tor) for his consideration in an informal hearing; 
such referral may be prior to formal disagreement 
in any Joint Labor Relations Committee or upon 
failure fo agree om the question in the Sent 
Area Labor Relations Committee. Such hearing 
may be ex parte ii either party fails or reiucesmie 
participate, provided that the arbitrator may tem- 
porarily delay an ex parte hearing to permit im- 
mediate bona fide efforts to settle an issue without 
a hearing.”’ 


Such a procedure as set forth in Section 17.61 pro- 
vides for on-the-job arbitration when the work is not 
proceeding as required by Section 11. The Area Arbi- 
trator took such action even though the alleged eight (8) 
complaints mnvolved matters that had transpired long 
before the arbitration, and had already been through 
the Joint Port and Area Labor Relations Committees. 
The Area Arbitrator proceeded ex parte even though 
there was no contention or issue in respect to work 
proceeding as required by Section 11 and there could be 
no such issue as the complaints involved matters which 
had transpired long before the date of the arbitration 
and did not and could not involve work that was pro- 
ceeding. [TR. p. 441, Johnston pars. 30 and 31.] 


The Area Arbitrator rendered his “opinion and De 
cision” February 12, 1965, embodying all complaints 
in one “Opinion and Decision” but deciding each case 
therein separately. (Appendix I.) The decision in re- 
spect to complaint No. 212 (Case No. 1) found Pete 
Velasquez not guilty. In respect to complaints num- 
bered E.C.61 and E.C.366 (Case No. 2) the Arie 
trator found that the complaints did not support the 
employer’s contention. That in respect to the remaining 
ten (10) complaints, the Area Arbitrator found Pete 


2 


Pelusquez™ culty (Cases 3 through 12). The ten 
(10) cases included two complaints against Pete Ve- 
lasquez when he was employed as a Longshoreman, 
complaint No. E.C.373, Case No. 3, and complaint 
ino, &.C.363, Case No. 4. 


Case No. 3, E.C.373, involved the matter of the 
PoeeRESENT OUEZON and Case No. 4, E:C.363, 
involved the matter of the SS MICHIGAN. Said mat- 
ters having previously been set forth as the two events 
which transpired shortly after Pete Velasquez left of- 
fice as a union official. The remaining eight (8) 
cases of which Velasquez was found guilty were each 
cases involving Velasquez as a union official a fact 
that was clearly shown in the Area Arbitrator’s deci- 
siom. (Appendix I, Bulcke Decision pp. 8-16.) [TR. 
p. 614, Court Finding No. 12.| 


Secni@ne!/.20), pase O7, ot the Pacinie Coast Hong- 
shore Agreement provided as follows: 

zoel ny decision ot a jomt Port or Joint 
Area Labor Relations Committee or of an Area 
Arbitrator claimed by either party to conflict with 
this Agreement shall immediately be referred at 
the request of such party to the Joint Coast La- 
bor Relations Committee (and, if the Joint Coast 
Labor Relations Committee cannot agree, to the 
Coast Arbiraner, for review). * * *” (Emphasis 
added. ) 


The opinion and decision of the Area Arbitrator 
was then appealed to the Joint Coast Labor Relations 
Committee which disagreed on the matter and referred 
the matter to the Coast Arbitrator Sam Kagel, which 
was the final step in the grievance procedure. [TR. p. 
442, Johnston par. 33; TR. p. 615, Court Finding No. 
S| 
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Section 17.15 of the Pacific Coast Longshore Agree- 
ment provides: 

“715 The erievance procedure of this Avenees 
ment shall be the exclusive remedy with respect 
to any disputes arising between the Union or any 
person working under this Agreement or both, on 
the one hand, and the Association or any employer 
acting under this Agreement or both, on the other 
hand, and no other remedies shall be utilized by 
any person with respect to any dispute involving 
this Agreement wutil the grievance procedure has 
been exhausted.” (Emphasis added.) 


The Union’s prior complaint, U.C. 634, regarding 
the blacklisting of Pete Velasquez was heard before 
the Area Arbitrator. The Area Arbitrator in his opm 
ion and decision held that the placing of Pete Velasquez 
on the non-dispatch list was a violation of Section 17.15 
of the Pacific Coast Longshore Agreement and made 
an award to Pete Velasquez for his loss of earnings. 
[TR. pp. 442, 443, Johnston par. 35.] 


After the opinion of the Area Arbitrator and prior 
to the hearing of the Coast Arbitrator, the President 
of the defendant International, Harry Bridges, stated 
to Pete Velasquez that he (Velasquez) was done, fin- 
ished, and all washed up and he might as well know 
it and that if the issue of deregistration got to the 
Coast Arbitrator that he was done, that his only hope 
was himself Bridges, with Bridges finishing by telling 
Velasquez. “Youre through, you’re all washed up.” 
[TR p. 447, Johnston par. 45.] 


At hearings before the Coast Arbitrator it was the 
procedure that the International Union conduct the 
Union’s portion of the hearing on behalf of the Local. 
[Ex. 7 transcript Coast Arbitration; Court Finding 
Nos, 15, 16, TR. p 615,| Whe decision’ ory tie 
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Coast Arbitrator was based on the record of the pro- 
ceedings had before the Area Arbitrator and the Area 
Arbitrator’s decision. [Ex. 7, pp. 4-7.] The spokesman 
for the International Union was Link Fairley. [Ex. 7, 
p. 2.] During the hearing, the International President, 
Harry Bridges, acquiesced in the employers’ position 
mat section 17.81 of the Pacific Coast Longshore 
Agreement applies to union officials. [Ex. 7, pp. 10-13; 
ie /, p. 3, lines 14-25. | 


This statement was made by Harry Bridges even 
though such a position had never been taken before 
[Ex. 7, p. 15, lines 3-6; TR. p. 445, Johnston par. 42] 
and such an interpretation had never been previously 
given to the section or approved by the membership, 
nor had an official even been previously charged under 
the section though stronger occasions had previously 
arisen for such a charge. [TR. p. 445, Johnston par. 
46. | 

The Coast Arbitrator Sam Kagel rendered his “Opin- 
ion and Decision” June 29, 1965, deregistering Pete 
Velasquez from all employment under the Pacific Coast 
Longshore Agreement. (Appendix I], p. 6.) Subse- 
quent thereto and on or about the 23rd or 24th of 
August, 1965, the President of defendant International 
Wenom, Harry Bridges. stated to Sam Puccio, Local 
13’s Vice-president, that they had two arbitrations go- 
ing and they had a deal working on the arbitration 
involving the belly-packing sacks matter and the Pete 
Velasquez case and they had to sacrifice Pete Velasquez 
to gain the belly-packing sacks issue. [TR. p. 424, 
Puccio.] Both awards had come down at the same time 
and the decision of the belly-packing award was before 
Hieower court. [1 R. pp. 426-430, Ex. Puccio afi.] 


When the Coast Arbitrator Sam Kagel rendered his 
decision he deregistered Pete Velasquez based not on 
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the two (2) matters arising out of Velasquez’ em- 
ployment as a Longshoreman (Appendix I cases 3 
and 4) but on the two matters combined with the 
complaints arising out of alleged activities of Velas- 
quez as a union official. (Appendix II, p. 6, Comment 
on award.) The Coast Arbitrator had before him the 
record before the Area Arbitrator including the report- 
er’s transcript of the proceedings, [Ex 7, p vOeimes 


15-16.] 


Section 17.82 of the Pacific Coast Longshore Agree- 
ment provided: 

“17,82 The Joint Port Labor Relations Committee 
has the power and duty to impose penalties on 
longshoremen who are found guilty of stoppages 
of work, assault, refusal to work cargo in accord- 
ance with the provisions of this Agreement, or 
who leave the job before relief is provided, or who 
are found guilty of pilfering or broaching cargo 
or of drunkenness or who in any other manner 
violate the provisions of this Agreement or any 
award or decision of an arbitrator.” 


The Coast Arbitrator levied the penalty of deregis- 
tration against Pete Velasquez. This was done even 
though at all times prior thereto the penalties were lev- 
ied by the Joint Port Labor Relations Committee after 
a finding of guilt by the Area Arbitrator; neither the 
Area nor the Coast Arbitrator having the power to levy 
penalties and the Coast Arbitrator being restricted to 
a review on appeal. [TR. p. 445, Johnston par. 41.] 


The effect of the “Opinion and Decision’ of the 
Coast Arbitrator, Sam Kagel, was two-fold: the former 
official Pete Velasquez was severely damaged by his 
deregistration among other matters by loss of work 
and pension rights and plaintiff Local 13 and its mem- 
bers were further severely damaged by the effect of the 
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opinion and decision upon the ability of the Local to 
maintain its function as a Union and administer the 
Collective Bargaining Agreement. Defendant P.M.A. 
has and continues to use said opinion and decision to 
file and threaten to file complaints against officials of 
Local 13 and deregister them for activities carried on 
solely in their official capacities and while solely em- 
ployed by the Union in administering the Collective 
Bargaining Agreement. Such attempted enforcement 
of the opinion and decision has the effect of harassing 
and coercing officials in carrying out their duties and 
the membership in their right to bargain collectively 
through officials of their own choosing and to have 
their rights protected. [TR. pp. 446-447, Johnston par. 
44; TR. pp. 412-413, Leonard aff. | 


Defendant P.M.A. has instructed the dispatchers 
that Pete Velasquez is not to be dispatched to any em- 
ployment under the Pacific Coast Longshore Agree- 
ment and has therefore deregistered him. This has pre- 
vented Pete Velasquez from again running for office, 
has deprived him from his welfare, pension and mech- 
anization fund rights, seniority rights, and from 
working for employers who filed no charges against 
him. The Pacific Coast Longshore Agreement is so ex- 
tensive that it covers nearly all of the employment 
available to the members of plaintiff Local 13, there- 
fore the deregistration of Pete Velasquez was tanta- 
mount to depriving him from all employment in the 
longshore industry. [TR. p. 446, Johnston par. 43; 
a pp. 394, 395 and 400, pars. 4, 14, 15, 16, 17, 18.] 


After the decision of the Coast Arbitrator deregis- 
tering Pete Velasquez, The Area Arbitrator telephoned 
Curt Johnston and suggested that he try to negotiate 
a deal to see if Harry Bridges could have Velasquez 
reinstated and suggested that he might have to have 
some type of agreement that Velasquez would never 
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run for office again to help induce the employer to 
reinstate him. [TR. pp. 443, 444, Johnston par. 37.] 

The decisions of the Area and Coast Arbitrators 
are set forth respectively as Appendix I and II of this 
brief and are also contained in the transcript on file. 


Roe, UR. 1037) 


3. Additional Background of Case. 


The foregoing summary of the background is sup- 
ported by the affidavits and evidence in much more 
extensive and detailed manner than set out above and 
includes additional factors. The more detailed evidence 
in support of plaintiff’s complaints and assignment of 
errors is more fully set forth in respect to the argu- 
ments to which said evidence is applicable. 

The foregoing is more particularly evident in respect 
to the connivance and conspiracy entered into between 
the defendants to procure the deregistration of Pete 
Velasquez and cause the damage previously set forth. 
The facts of said connivance and conspiracy being re- 
ferred to under Point I of the argument hereafter set 
forth, and are set forth in Appendix VI herein with a 
summary of the ten (10) cases in which Velasquez 
was found guilty being set forth in Appendix V herein. 
Said cases being demonstrative of their relatively minor 
nature and the participation of the P.M.A. and the Area 
Arbitrator in bringing about the situations out of which 
the cases arose. 


B. Procedural Steps. 


Plaintiff’s remedy under the grievance procedure was 
exhausted June 29, 1965, when the Coast Arbitrator 
handed down his opinion and decision and deregistered 
Pete Velasquez. | TR. p. 615, Court FindinoJNo. 13.) 

Plaintiff brought a petition in the State Court to 
set aside the opinion and decisions of both the Area and 
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Coast Arbitrators. The petition was filed September 
1965, and alleged substantially the same facts as are 
contained in plaintiff's amended complaint. (Supple- 
ment to the Record.) [TR. pp. 65-109.] The petition 
was brought under California Civil Code Section 1286.2 
which provides a remedy similar to that of the Federal 
Parpitration Act contained in Title 9, Section 10 U.S.C. 


Each of the defendants filed separate petitions for 
removal to the United States District Court resulting 
in two District Court cases, to wit: 65-1414-S and 
65-1420-S, before the Honorable Albert Lee Stephens, 
Jr., District Judge. A motion was made to consolidate 
the cases and the motion was granted and the cases 
were consolidated under the lower number 65-1414-S. 
[TR. p. 64.] 

Defendant P.M.A. filed a motion to “Strike the Pe- 
tition, to Strike Portions of Petition and to Dismiss 
fue Petition for Want of Jurisdiction in any Court.” 
Plaintiff filed an amended complaint which basically 
contained the same allegations set forth in the peti- 
tion; however, in the amended complaint the allega- 
tions were set forth in two (2) causes of actions. 
OR pp. 63-76.| Thereafter, plaintiti PeMLA. filed a 
moion to Strike and Dismiss the Amended Complaint 
Pimmomions Unercot, (TR: po lls, 116.) fhe Hon- 
erable Albert Lee Stephens. Jr., Wistrict Judge, on 
March 15, 1966, denied the motion. [TR. p. 125.] 


Defendant International filed its answer to the amend- 
eimcommamt. [IR pp. 110, 1T.| Defendant PUMA. 
filed its answer to the amended complaint and filed a 
cross-complaint against defendant International Long- 
shoremen’s and Warehousemen’s Union and an amend- 
ed Counter-claim against Plaintiff Local 13 seeking 
to have the arbitration opinions and decisions confirmed 
Paewoourt. | LR pp. 126-142.] Plaintitf Local 13 
answered the Counter-claim setting forth defenses to 
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confirmation which were in substance similar to the 
matters set forth in plaintiff’s amended complaint as 
grounds to have the opinions and decisions set aside. 
[PR opp 291-295.] 


By order of Court filed July 5, 1966, the previously 
consolidated matters were transferred to the calendar of 
the Honorable A. Andrew Hauk, District Judge, re- 
designating the matters 65-1414-AAH and 65-1420- 
AAH. Interrogatories were submitted to plaintiff and 
answers were filed thereto. [TR. pp. 181-236.] Re- 
quests for admissions were made by defendant P.M.A. 
and directed to plaintiff. Plaintiff filed answers to the 
majority of the requests and objections to the remain- 
der. [TR. pp. 238-256. | 


A hearing was had upon the objections and said ob- 
jections were sustained in part and overruled in part. 
[TR. pp. 262-263.] Plaintiff filed additional answers 
answering the requests for admissions to which the 
objections were overruled. 


A pre-trial conference order was lodged with the 
court on April 4, 1967 [TR. pp. 297-329.] A motion 
for summary judgment was filed April 6, 1967 and set 
for hearing on April 17, 1967, at 10:00 a.m., before 
the Honorable A. Andrew Hauk, District Judge. The 
motion for summary judgment was filed jointly in one 
document by both defendants P.M.A. and International 
Union. Neither defendant filed documents or evidence 
in support of the motion (other than their memoran- 
dum); the motion was based on the memorandum of 
ponts and authorities filed with their notice of motion 
and motion, and upon the records, pleadings, papers 
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and documents previously filed in this action. [TR. 
mo. 300-331. | 
Plaintiff Local 13 filed its memorandum in opposi- 

tion to motion for summary judgment together with 
affidavits, transcripts and answers to interrogatories 
as follows: 

Affidavit of Pete Velasquez, Exhibit |. 

Affidavit of Curt Johnston, Exhibit 2. 

Aa tidavit of Sam Puccio, Exhibit 3. 

Affidavit of Patrick Leonard, Exhibit 4. 

Affidavit of Robert Carney, Exhibit 5. 

Area Arbitration January 4, 1965, Transcript, Ex. 


6-A. 

Pecae nioitnavion Vanwany 2.1965. Epanscripe Ex 
6-B. 

Prear aibitranon famaryeo, 1965. Transcript Ex, 
6-C. 


Coast Arbitration April 28, 1965, Transcript, Ex. 7. 


Lennie | |) thronemurrve (9), tovethermulun a copy 
of the opinions and decisions of both the Area and Coast 
Arbitrator are contained in the Transcript filed in the 
above matter, as are defendants’ answers to the inter- 
rogatories. 

The matter of the motion for summary judgment 
came on for hearing on April 17, 1967, with extensive 
metmenb on the part of Plaintiff. | PRe p. 451.] On 
April 25, 1967, the Court made an order for Simmary 
judgment in favor of defendants and directing the prep- 
aration of findings of fact, conclusions of law and 
summary judgment to be submitted to the Court within 
30 days with 15 days’ leave granted to plaintiff to ob- 
ject thereto. [TR. pp. 452-455.] Defendant P.M.A. sub- 
mitted findings of fact, conclusions of law and a form 
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of summary judgment which was lodged with the lower 
Court. Plaintiit Local 13 tiled ats cbjections “theuaie 
together with an eighty-seven (87) page memorandum 
in support of the objections. [TR. pp. 550-556; TR. 
pp. 458-549. ] 

The lower Court did not adopt or sign the findings 
of fact, conclusions of law or judgment submitted by 
defendant P.M.A. and prepared and filed on December 
20, 1967, its own findings of fact, conclusions of law 
and judgment. [TR. pp. 606-692.] The plaintiff Local 
13 thereafter on January 15, 1968, filed its notice of 
appeal from said judgment. [TR. pp. 698, 699. | 


C. The Order for Summary Judgment. 


The lower Court made its Findings of Fact and 
Conclusions and thereupon made its Order for Sum- 
mary Judgment as follows [TR. p. 639]: 


“ORDER 


“By reason of the foregoing Decision, Findings 
of Fact and Conclusions of Law, IT IS HEREBY 
ORDERED that judgment be entered herein grant- 
ing summary judgment against plaintiff and in 
favor of defendants upon the amended complaint 
herein, dismissing said amended complaint on the 
merits and confirming and enforcing the Opinion 
and Decision of Sam Kagel, Coast Arbitrator, 
dated June 29, 1965. 


LET JUDGMENT BE ENTERED ACCORD 
FNGIEY, 
Dated: December 20, 1967. 

/s/ A. Andrew Hauk 

A. Andrew Hauk 

United States District Judge” 
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SPECIFICATIONS OF ERROR. 


1. Plaintiff contends it was error for the District 
Court to grant summary judgment against plaintiff and 
in favor of defendants confirming and enforcing the 
opinion and decision of the Coast Arbitrator, Sam 
Kagel, and to dismiss plaintiff’s complaint on the mer- 
its, in that said complaint set forth claims upon relief 
could be granted because: 

(a) Grounds were alleged setting forth that the 
opinions and decisions of the arbitrators were con- 
trary to public policy and the national labor poli- 
cy. 

(b) Grounds were alleged setting forth that 
decisions and opinions of the Arbitrators should 
be vacated and set aside under the grounds provid- 
eae mroce iit adon 7.ch, 9) U5. section I), 
including therein the grounds of fraud, corruption, 
undue means, evident partiality by the arbitrators 
and that the arbitrators exceeded their powers. 

(c) Grounds were alleged whereby the decisions 
and opinions of the arbitrators were a result of a 
connivance and conspiracy with defendants and vio- 
lated the duty of fair representation owed by de- 
fendant to plaintiff's member, Pete Velasquez. 


(d) The opinions and decisions of the arbitra- 
tors were a manifest disregard for both the law 
and the collective bargaining agreement. 


(ej hat competent Viacts were set jorth and 
introduced as to each and all of the above matters 
set forth in subdivisions a, b, c, and d, hereof 
and the lower court erred in not finding and con- 
cluding upon the facts as follows: 

(1) That the arbitrators decisions were a re- 
sult of a connivance and conspiracy between the 
arbitrators and defendants. 
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(2) That the arbitrators decisions were obtained 
by undue means. 

(3) That the arbitrators decisions were a result 
of fraud. 

(4) That the arbitrators exceeded their powers 
and jurisdiction. 

(5) That the arbitrators demonstrated evident 
partiality against defendant and defendants mem- 
ber, Pete Velasquez. 

(6) The arbitrators decisions were a result of 
corruption on the part of the arbitrators. 

(7) That the arbitrators opinions and decisions 
were against public policy and the national labor 
policy. 

(8) That defendant International Union violat- 
ed its duty of fair representation owed to defend- 
and and defendants member, Pete Velasquez, and 
said violation was participated in by defendant 
P.M.A. as part of the coumivance and couspmacs 

(9) Finding that the opinions and decisions of 
the arbitrators constituted a discharge for union 
activities and concluding that the opinions and de- 
cisions were violative of the provisions of Sections 
/ands (a) (1) of the Labor Relations= er 

(10) Finding that the arbitrators opinions and 
decisions were a means for the employer P.M.A. 
to dominate and coerce plaintiff, Local 13, and in- 
terfere with the administration of plaintiff local 
and deprive the membership of representation of 
its own choosing and has been so used by defend- 
ant P.M.A. and therefore concluding that the opin- 
ions and decisions of the arbitrators were violative 
of Sections 7 and 8 (4) and (1) amd @(2) o7 aim 
Labor Management Relations Act. 

(11) Finding that the arbitrators opinions and 
decisions constituted an award of damages against 
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a union official and therefore concluding that the 
opinions were violative of Section 301 of the La- 
bor Management Relations Act. 

(12) Finding that the arbitrators decisions were 
an unauthorized modification of the collective 
bargaining agreement contrary to the terms of 
Section 22.1 thereof. and concluding that the 
opinions were violative of Section 8 (d) (1), (2), 
and (3) or the Labor Management Relations Act. 

(13) Finding that the arbitrators did not in- 
terpret the collective bargaining agreement as writ- 
hen. 

(14) Finding that the arbitrators did not base 
their opinions and decisions upon facts as they 
applied to the collective bargaining agreement as 
written. 

(15) Finding that the opinions and decisions of 
the arbitrators were not adequately grounded in 
the collective bargaining agreement. 

(16) Finding that Section 17.81 of the collec- 
tive bargaining agreement did not include and ap- 
ply to union officials. 

(17) Finding that the Area Arbitrator proceed- 
edite arbitrate cases S through 12 ex®parte in 
violation of the collective bargaining agreement in 
excess of his powers and jurisdiction. 

(18) Finding that the collective bargaining 
agreement was a trade agreement and that union 
officials were not employed thereunder and issues 
in respect to union officials were not arbitrable. 

(19) That plaintiff, Local 13, did not consent 
to and refused to arbitrate cases 5 through 12. 

(20) That the arbitrators opinions and deci- 
sions were arrived at by and with a manifest in- 
fidelity by the arbitrators to their obligations. 
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(21) That at the time of the alleged cases num- 
ber 5 through 12 which appear in both the Area 
Arbitrator and Coast Arbitrators opinion and 
decision plaintiff's member, Pete Velasquez, was 
solely employed by plaintiff and was not perform- 
ing any service or function under the Pacific Coast 
Longshore Agreement as an employee or other- 
wise. 

(22) That plaintiff's member, Pete Velasquez, 
was damaged by the arbitrators opinions and de- 
cisions by loss of, seniority, employment, pension 
rights, welfare rights and loss of payment present 
and future from the ILWU-PMA Mechanization 
fund. 

(f{) The lower court erred in not concluding 
upon the foregoing facts that plaintiff was entitled 
to judgment setting aside the opinions and deci- 
sions of the Area and Coast Arbitrator. 


2. The lower Court further erred in its findings and 
conclusions as hereinafter set forth, the findings com- 
plained of being contrary to fact as introduced in op- 
position to the motion for summary judgment and the 
conclusions complained of being both contrary to fact 
and law. 

(a) The lower court erred in its conclusions 
number II which provided as follows: 

“The award of the Coast Arbitrator, the award 
of the Area Arbitrator, as well as the decisions 
rendered throughout all stages of the grievance 
machinery were and are in complete accordance 
with the terms of the collective bargaining agree- 
ment between employer and union, “Pacific Coast 
Longshore Agreement, 1961-1966,” particularly 
the terms governing the grievance-arbitration pro- 
cedure. 
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Each award and decision, “‘reached after pro- 
ceeding adequate under the agreement, is final and 
binding upon the parties, just as the contract says 
it is, Litenphtey v. Moore, 375 U.S. 335, 331 
(1964) relying upon Drivers Union v. Rose & Co., 
We US. 217, 319 (1963). 


(b) The lower court erred in its conclusion 
number III which is basically a four (4) page 
repetition of conclusion number IT with the addi- 
tional erroneous provisions as follows: 

“Nowhere in the record can we find any sup- 
port for plaintiff's attack upon the integrity of 
the ILWU and of the procedures which led to the 
Coast Arbitrator’s award and the Area Arbitra- 
tor’s award, * * * Nowhere is there a factual state- 
ment, claim or allegation of fraud, deceitful action 
or dishonest conduct.”’ 

“The record does show that the ILWU fought 
on behalf of Velasquez and Local 13 against PMA 
in the five steps of the grievance procedure vigor- 
ously and at times even vituperatively, but always 
valorously and valiantly.” 


(c} The lower court erred in its fourteen page 
conclusion number IV and all the subdivisions 
thereof, said conclusion basically providing: 

ie EW “did “mot breach is duty of fair 
representation.” 


(d) The lower court erred in its conclusion 
number V which provides as follows: 


eiiiere is mo @enmille issue as tO amy fact ma- 
terial to the amended complaint herein. The amend- 
ed complaint and each and every cause of action 
therein alleged fails to state a claim upon which 
relief can be granted. Plaintiff is not entitled to 
any relief under or by virtue to any order or judg- 
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ment setting aside or vacating the Coast Arbi- 
trator s award dated tne 29) 1965) or theweaed 
Arbitrator’s award dated February 13, 1965, or 
either of them.” 


(e) The lower court erred in its conclusion 
number VI which provides as follows: 

“There is no genuine issule as to any tacteme- 
terial to the cross-claim and counter-claim. De- 
fendant, Cross-Claimant and Counter-Clainanmiss- 
cific Maritime Association is entitled to relief 
under and by virtue of the cross-claim and counter- 
claim and, 1 particular, is entitled to an Gndeneamd 
judgment confirming and enforcing the Coast Ar- 
bitrator’s award dated June 29, 1963.” 


(f) The lower court erred in its finding num- 
bered 19 which provides as follows: 

“The allegations contained in Local 13's amend- 
ed complaint, to the extent that they are inconsist- 
ent with the findings of fact herein, are untrue.” 


(oj) The lower court erred im tindine andeemme 
cluding that the opinions and decisions of the 
Area and Coast Arbitrators were final and binding 
and not subject to being set aside. 


The lower court erred in not considering the evi- 


dentiary matters introduced in the light most favor- 
able to the plaintiff. 


4. The lower court erred in not determining wheth- 
er there was a triable issue of fact and upon such de- 
termination ordering and having a trial on said issues. 
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The lower court erred in finding upon and de- 


ciding facts where there were triable issues of fact. 


6. The lower court erred in both finding and con- 
cluding both contrary to the law and facts as set forth 
herein in finding number 19, and finding number 18, 
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mothe extent that the facts are not fully found or in 
the light most favorable to plaintiff, and in its conclu- 
sions number II, II, IV, V, and VI in their entirety. 


7. The lower court erred in its finding number 
18 and the subdivisions thereof, save and except sub- 
divisions I and K. Said error being to the extent that 
said findings are not full and complete and found in 
the light most favorable to plaintiff. 


8. The lower court erred in ordering summary 
judgment against appellant and in favor of appellees 
and in dismissing appellant’s amended complaint and 
enforcing and confirming the opinion and decision of 
the Coast Arbitrator. 


Te 
ARGUMENT. 


A. Plaintiff Was Entitled to Relief Under the 
Arbitration Act 9 U.S.C. Section 10 and the 
Lower Court Erred in Not so Finding and in 
Concluding to the Contrary. 


The present case arises out of arbitration proceed- 
ings had at the instance of the defendant P.M.A. 
and brought against plaintiff Local 13. Plaintiff ar- 
bitrated, before the Area Arbitrator, four (4) com- 
plaints involving a member of plaintiff Local 13 who 
was also a former official of plaintiff Local 13. The 
four (4) complaints arbitrated by plaintiff involved 
activities of Pete Velasquez as a union member em- 
ployed as a longshoreman and working under the Col- 
lective Bargaining Agreement which is commonly re- 
ferred to as the “Pacific Coast Longshore Agreement.” 


Plaintiff refused to arbitrate the remaining eight 
(8) complaints on the grounds that to arbitrate such 
cases was contrary to both Federal and State law and 
beyond the jurisdiction of the arbitrator and that Sec- 
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tion 17.81 of the Collective Bargaining Agreement did 
not apply to union officials. [TR. pp. 439, 440, Johns- 
ton pars. 25, 26, 27.| Vhe remaiming eicht (3) scom- 
plaints involved alleged activities of Pete Velasquez at 
a time when he was employed solely by plaintiff as an 
official of plaintiff Local 13 and serving in such ca- 
pacity. However, defendant P.M.A. proceeded to arbi- 
trate the remaining eight (8) complaints ex parte. 
[Finding No. 12, TR. p. 614; TR. p. 440, Johnston 
Bares | (Appendix Ip. 2) 


After the close of the ex parte arbitration, the Area 
Arbitrator, Germain Bulcke, rendered an opinion and 
decision embodying all twelve (12) complaints. The 
opinion and decision is attached to plaintiff’s complaint 
as Exhibit ““D”, 1s appended to the lower Court’s judg- 
ment as “Appendix Il” and is attached to “thic=bmcn 
as Appendix I”. The opinion and decision oi stn 
Area Arbitrator found Velasquez guilty in ten (10) 
of the twelve (12) complaints filed against him. Two 
of the complaints for which Velasquez was found guil- 
ty concerned the “SS PRESIDENT OQUEZON@ and 
the SS MICHIGAN”, these two (2) complaints in- 
volved Velasquez as a union member working under 
the Collective Bargaining Agreement and are set forth 
in the previous summary herein. The remaining eight 
(8) complaints for which Velasquez was found guilty 
involved activities of Velasquez which, if they tran- 
spired, were activities carried out when Velasquez was 
solely employed as a union official and carrying out 
his duties as an official of plaintiff Local 13. [Find- 
ing No. 12, TR. p. 614.] (Arbitrator’s Opinion and 
Decision Appendix I herein.) In respect to the remain- 
ing eight (8) cases Velasquez was not employed in 
any manner as a longshoreman or under the Collec- 
tive Bargaining Agreement [TR. pp. 434, 435, Johnston 
Pate Wl.) 
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Section 17.261, page 67 of the Collective Bargaining 
Agreement provided as follows [TR. p. 53]: 
“17.261 Any decision of a Joint Port of Joint 
Area Labor Relations Committee or of an Area 
Arbitrator claimed by either party to conflict with 
this Agreement shall immediately be referred at the 
request of such party to the Joint Coast Labor 
Relations Committee (and, 7f the Joint Coast La- 
bor Relations Commuttee cannot agree, to the Coast 
Arbitrator, for review). * * *” (Emphasis added.) 


iiicmmater Or tne Area Arbitrators Opimion and 
Decision was then referred to the Joint Coast Labor 
Relations Committee which did not agree on the mat- 
ter and referred the matter for review before the Coast 
Arbitrator, Sam Kagel, which was the final step in 
the grievance procedure. [Finding No. 15, TR. p. 615.] 
The Coast Arbitrator on review rendered his Opinion 
and Decision and deregistered Pete Velasquez from all 
employment under the Collective Bargaining Agree- 
ment basing the deregistration on the complaints aris- 
ing both out of his employment as a working long- 
shoreman and his employment solely as a union offi- 
cial. The award of the Coast Arbitrator is attached 
to plaintiff's complaint as Exhibit “E” and appended 
to the judgment of the lower Court as “Appendix J” 
and is included in this brief as ‘““Appendix IT’. 


Section 17.15 of the Collective Bargaining Agree- 
ment provided | TR. p. 615]: 

“No other remedies shall be utilized by any 
person with respect to any dispute involving this 
agreement until the grievance procedure has been 
exhausted.” (Emphasis added. ) 


After plaintiff had exhausted its remedy under the 
grievance procedure. plaintiff filed a Petition in the 
State Court to set aside the opinions and decisions of 
the Area and Coast Arbitrators and the Petition was 
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removed to the District Court and was before the 
Court on the amended complaint at the time of the 
granting of the Summary Judgment which is appealed 
from herein. 


The Arbitration Act, 9 U.S.C. Section 10, sets forth 
the grounds upon which an arbitration award may be 
vacated. Subdivision a., b., and d. of Section 10 pro- 
vide grounds as follows: 

“(a) Where the award is procured by corrup- 
tion, fraud, or undue meanis. 

“(b) Where there was evident partiality or cor- 
ruption, in the arbitrators or either of them. 


“(d) Where the arbitrators exceed their powers, 
sk ok 3K? 


The above grounds of Title 9, Section 10 for the 
vacating of the arbitration award were set forth in 
plaintiii’s complaint, [Pars. XMi1-XX11 TR) pee 
73.| However, the lower Court made no specific find- 
ings in respect to stch ground except that the Court 
found that, “The award manifestly disregards the Col- 
lective Bargaining Agreement and the law” [Finding 
No. 18K, TR. p. 618] and further found that: 

“The allegations ‘contamed in VOGAL Ws; 
amended complamt, 1o. {he “extent” tiawetbevecie 


inconsistent with the Findings of Fact herein are 
untrue.” [Finding No. 19, TR. pp. 618, 619.] 


In the case of Textile Workers Union v. Lincoln 
Mills of Alabama, 353 U.S. 448, 77 S. Ct. 912 in de- 
ciding the issue as to the substantive law to be applied 
to effectuate Section 301 of the Labor Management 
Relations Act, at pages 455 and 456, the Court in re- 
ferring to the legislative history of the Section and its 
former equivalent, Section 302, set forth: 

“Tt is my understanding that Section 302, the 
section dealing with equal responsibility under col- 
lective bargaining contracts in strike actions and 
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proceedings in district courts contemplates not only 
the ordinary law suits for damages but also such 
other remedial proceedings, both legal and equi- 
table, as might be appropriate im the circumstances, 
in other words, proceedings could, for example, be 
brought by the employers, the labor organizations, 
or interested individual employees under the Declar- 
atory Judgments Act in order to secure declara- 
tions from the Court of legal rights under the 
contract. 

““Mr. Hartley. The interpretation the gentleman 
has just given of that section is absolutely correct.’ 
93 Cong. Rec. 2646-2656.” (Emphasis added.) 


The Supreme Court in affirming the decision, in 
General Electric Company v. Local 205 Uiited Elec- 
trical, Radio and Machine Workers of America, 353 
Wes. 547, 7/7 S. Ct. 921, atspage 548 stated: 

2 oltihem held thatawimile Sec, 301) (a) of the 
Labor Management Relations Act of 1957, 29 
USCA, Sec. 185 (a) gave the District Court ju- 
risdiction of the cause, it supplied no body of sub- 
stantive law to enforce an arbitration agreement 
governing grievances. But it found such a basis 
in the United States Arbitration Act, which it held 
applicable to these collective bargaining agree- 
ments.” (Emphasis added. ) 


In the case of Metal Products Workers Union, Local 
1645 v. The Torrington Company, (D. Conn. 1965) 
242 F. Supp. 813, affirmed (2nd Cir. 1966) 358 F. 
2d 103. The Union filed its petition to set aside the 
award and the employer contended that the court lacked 
jurisdiction. The Court in holding that it had jurisdic- 
tion and could grant relief under the Arbitration Act, 
9 USCA, stated at page 819: 

“ke * * Although the Arbitration Act itself confers 
no jurisdiction upon this Court, ‘it does provide 
an additional procedure and remedy in the Fed- 


eral Courts where jurisdiction already exists’ 
KK? 


Moe. 


Where a court has authority to make an order for 
arbitration it has the authority to confirm the award 
or set it aside for irregularity, fraud or other defects. 
Marine Transit Corporation v. Drefus, (1932) 284 
U.S. 263, 52 S. Ct. 1966. Futher it is proper to seek 
relief from an arbitration award regarding a collective 
bargaining agreement by complaint as required by the 
Labor Management Relations Act, basing the complaint 
on the grounds for relief set forth in the Arbitration 
Act. Engimeers Assn. v. Sperry Gyroscope Co., Bic, 
Zoe 2d las, 

Though the lower Court never further specifically 
found in respect to the above grounds it in substance 
concluded in its Conclusion No. III [TR. pp. 619-624] 
that the doctrines of the cases of Humphrey v. Moore, 
375 U.S. 335; Ford Motor Company v. Huffman, 345 
U.S, 330 and Vaca-v. Sipes, 386 U.S. 171) prema 
the only form of remedy under which plaintiff could 
obtain relief. Plaintiff’s relief thereby being restricted 
to relief granted when a union breaches its “statutory 
duty of fair representation toward a member” which 
breach “occurs only ‘when a union’s conduct towards 
a member of the collective bargaining unit is arbi- 
trary, discriinatory, or in bad faith.’” Similarly the 
court concluded in its Conclusion No. IV K that the 
powers of the Court and plaintiff’s recovery was lim- 
ited by the cases cited therein. [TR. pp. 633-638 at 
638.] Each of these conclusions were in error as being 
contrary to both the law and facts. 

Defendant P.M.A. chose its forum, which was arbi- 
tration, and chose its adversary, which was plaintiff 
Local 13, the defendant International Union, was not 
a party to the arbitration. (Appendix I Area Arbi- 
tration Award.) [Ex. GA. B., “and @C, lransenipiaes 
Arbitration. | , 

Plaintiff was before the lower Court fulfilling its 
duty to its membership as required by law and to do 
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so does not have to allege or prove any facts which a 
member might have to prove if plaintiff had not filed 
its action in the lower Court. 

The duty of plaintiff has been recently set forth in 
the case of Jnternational Union v. Hoosier Cardinal 
Mg oco) U5, 096. 86 5. Cr 1107, 16 LL. Ed. 192, 
where the Court allowed a union to sue in the United 
States District Court wimler Section 301 of the Labor 
Management Relations Act to recover wages and vaca- 
tion pay on behalf of various members even though the 
union did not have an assignment of the claims. In rec- 
ognizing that each employee’s claim may rest on the 
existence of his individual contract of employment the 
Som at page /00 stated: 

ey = labor oreamimatiom imdy sie = > * an 
behalf of the employees whom it represents in the 
Couimoron wie United states. * * * And indeed, the 
unions standing to vindicate employee rights under 
Sec. 301 implements no more than the established 
doctrine that the union’s role in the collective bar- 
gaining process does not end with the making of 
AeweOnrraAct. 


Arbitration is merely a form of trial American Loco- 
motive Co. v. Chemical Research Corporation, (6th Cir. 
1949) 171 F. 2d 115, 120; Hyman, et al. v. Rothberg 
fewaeeer al ( Zid Cir, 1939) 10) F. 2d 262, 265. How- 
ever, an arbitration award which was made is binding 
and authoritively creates rights by becoming part of 
the Collective Bargaining Agreement, unless the arbi- 
tration award is set aside. Albin Stevedore Company v. 
Central Rigging and Contracting Corporation, (9th Cir. 
b62)) 308 F. 2d 347. 

Plaintiff ts now before this Honorable Court as an 
adverse party to the arbitration conducted at the request 
of defendant P.M.A. and the only other party to such 
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proceedings. Plaintiff has pleaded two separate causes 
of action to set aside the arbitration award and is en- 
titled to the remedies provided by the Arbitration Act 
9 U.S.C. Sec. 10 to set aside or vacate arbitration 
awards. Said remedies are not to be confused with 
other and additional remedies given to a union member 
by cases such as Humphrey v. Moore, supra, or Vaca 
v, Sipes, supra, such additional remedies exist when a 
member’s local fails or refuses to represent the member 
in good faith or actually represents the member in bad 
faith. 

The present case has two separate facets in that 
the member and former union official who was deregis- 
tered has been damaged by the Opinions and Decisions 
of the arbitrators and plaintit1, Local 13, .hasmalse 
been further and grievously damaged by the opinions 
and decisions. This damage has been pleaded [pars. 
XIX, XXI, XXII, plaintiti's tinst cause TR eppee 
73; pars. VI and VII, plaintiff’s second cause TR. 
pp. 75, 76.] Said damage was fully proved and is set 
forth in Points D-3, D-4 and D-5 of this brief. 


The further and more complete reasons as to why 
it was not necessary that plaintiff plead or prove “arbi- 
trary, discriminatory or bad faith conduct” by a union 
against a member are set forth in Point “B” of this 
brief as are the reasons why plaintiff can avail himself 
as such pleadings of “arbitrary, discriminatory or bad 
faith conduct” which do exist. In this same regard the 
pleading of such arbitrary, discriminatory and bad faith 
conduct and the facts which compel judgment in favor 
of plaintiff as a result of such conduct are set forth 
im Pomt 1 of this brier. 

The lower Court committed grievous error in mak- 
ing its Finding Number 19 and its Conclusions num- 
bered III and IV and in thereby denying plaintiff the 
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relief to which plaintiff was entitled under the grounds 
set forth in the Arbitration Act and the application of 
the law to which plaintiff was entitled. That by reason 
@eeach of such errors the judgment of the lower 
Court should be reversed in its entirety. 


B. The Doctrines of Humphrey v. Moore and 
Vaca v. Sipes, Are Not, as Urged by the Lower 
Court, Applicable in the Present Case, Except 
as to the Rights of the Member Under the 
Allegation of a Connivance and Conspiracy. And 
the Lower Court Erred in so Finding and 
Concluding. 


The lower Court held the doctrines of Humphrey 
weloore, Supra, 3/5 U.S. 335; Ford Motor Co. v. 
Huffmom, 345 U.S. 330, and Vaca v. Sipes, 386 U.S. 
171 to be applicable in the present case and that under 
facts found by the Court concluded that plaintiff should 
be denied recovery and that judgment should be rendered 
in favor of defendants. [Conclusion No. IH, TR. pp. 
619-624; Conclusion No. IV, TR. pp. 624-636. | 


For the reasons previously set forth in Point “A” 
of this brief and the matters hereinafter set forth, it 
iyas mot necessary to either plead or prove a “breach 
of the statutory duty of fair representation” or “ar- 
bitrary, discriminatory, or bad faith conduct” towards 
a member of the bargaining unit by the Union, as set 
forth by the lower Court from the cases of Humphrey 
v. Moore, supra, Ford Motor Co. v. Huffman, supra, 
and Vaca v. Sipes, supra. 

The lower Court erred in that it commenced and con- 
tinued with a nonexistent premise and failed to dis- 
tinguish between factual situations. The lower Court 
assumed and in substance and effect asserted that the 
Humphrey v. Moore doctrine, supra, is a necessary ele- 
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ment to the setting aside of the arbitration decisions 
and opinions aid the exclusive ground upon which plain- 
tiff must seek relicf. From the factual circumstances 
which exist and law applicable a “breach of the statu- 
tory duty of fair representation” or “arbitration dis- 
criminatory or bad faith conduct” are not necessary 
elements which plaintiff was required to either plead 
or prove. The case of Humphrey v. Moore does not 
involve the setting aside of an arbitration award by 
a participant or purport to abolish the statutory or 
other grounds for setting aside an arbitration award. 
Humphrey v. Moore is only an additional manner in 
which a member can obtain relief and which is appli- 
cable where his union in bad faith fails to seek the 
relief for him. The alleged doctrine is not a necessary 
element for the union itself to seek the relief. 


The Court in the case of Vaca v. Stipes, 356m Urs. 
l/l page 177 stated: 

“k %* * The statutory duty of fair representation 
was developed over 20 years ago in a series of cases 
involving alleged racial discrimination by unions 
certified as exclusive bargaining representatives 
under the Railway Labor Act, see Steel v. Louis- 
wile & N.R. Co., 323 U.S. 192; Tatstall vs. Bro 
erhood of Locomotive Firemen, 323 U.S. 210, 
and was soon extended to unions certified under 
the N.L.R.A., see Ford Motor Co. v. Hey jum 
supra.” 


The answer to the lower Court’s contentions in re- 
spect to its citation of the case of Humphrey v. Moore, 
supra, and the proposition for which the Court held it 
to stand is found in the reading of the case itself, 
which by the logic of the concurring opinion of Jus- 
tices Goldberg and Brenan shows the case to have no 
application in respect to the relief sought by plaintiff 
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under the Arbitration Act. In the case of Humphrey 
@, Moore, swira, at pages 355 and 356, the Court 
stated: 
ooo le rcadhe decisions or tims Genin to vhold 
that an individual employee has a right to a reme- 
dy against a union breaching its duty of fair rep- 
resentation—a duty derived not from the collec- 
tive bargaiming contract but iwnplied from the 
unions rights and responsibilities conferred by 
federal labor statutes * * *’ (Emphasis added.) 
lieve camieurespect. Vaca 7. Ses, Saapna. at 
Bage 17/7. 


In similar regard the case of Woody v. Sterling 
Aluminum Products, Inc., (1965) 243 F. Supp. 755, 
Zo, set forth: 


“*The right to arbitrate under a collective agree- 
ment is not ordinarily a right incident to the em- 
ployer-employee relationship, but one which is in- 
cident to the relationship between enployer and 
union. Proctor and Gamble Independent Union v. 
Proctor & Gamble Manufacturing Company, 2 
Cio F 2delel. co ls5, Carey vv. General 
Wiccmics Company, 2 Cir, 315 Pad 499" Sein- 
phasis added. ) 


The relief which plaintiff sought in the lower Court 
mas a right to relief derived from the Collective Bar- 
gaining Contract which arose out of emplover-union 
relationship and which was predicated on an arbitration 
instituted by the employer against the plaintiff union. 
The suit brought by plaintiff in the lower Court was 
a suit brought by a union not by an employee mem- 
ber to enforce rights which the union had denied him. 


The case of Vaca v. Sipes, supra, involved a refusal 
by the union to take a member’s complaint to arbitra- 
tion, pages 175. 176. In Humphrey v. Moore, supra, 
page 341, the issue was not arbitrable and in Ford 
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Motor Co. v. Huffman, the issue of arbitration was 
not involved. From the above cases it is clear that when 
a union, as plaintiff Local 13, has done in the present 
case, has proceeded in good faith to protect its own 
rights and at the same time the rights of one of its 
members, the alleged doctrine of Humphrey v. Moore 
is not a necessary element to plaintift’s recovery. Plain- 
tiff is before the Court fulfilling its duty as required 
by law and to do so does not have to allege or prove 
any facts which a member might have to allege or prove 
if plaintiff had not filed its present action. 


In the present case the arbitration was invoked by 
defendant P.M.A. who allegedly invoked a right to 
arbitrate under the Collective Bargaining Agreement 
and invoked the alleged right against plaintiff Local 13. 
(Appendix I.) [Exs. 6A, 6B and 6C.] This alleged 
right was invoked by defendant P.M.A. against plain- 
tiff Local 13 by reason of the existent employer and 
union relationship as set forth in Woody v. Sterling 
Aluminum Products, Inc., supra, and not by reason of 
the union’s responsibilities of fair representation owed 
to its members as set forth in Humphrey v. Moore, 
supra, which is a right of remedy of the member 
against the union. 


In the present action defendant P:M.A. by cross 
and counter claims sought to have the arbitrations, 
opinions and decisions confirmed. The Court affirmed 
the opinions and decisions of the arbitrators and in 
so doing erred. Where the Court has the power to con- 
firm an award it has the power to set it aside. The 
power to set the award aside was not limited to or af- 
fected by the doctrines of the Humphrey and Vaca 
cases, supra, but included the powers set forth in Point 
A, and subsequent points of this brief and which the 
lower Court failed to consider or find upon other than 
to find: “That the award manifestly disregards the 
Collective Bargaining Agreement and the law.” [Find- 
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mes No. 18K. TR. p. 618.} However, due to the pe- 
culiar facts of the present case plaintiff, as is set 
forth in Point I hereof, was also entitled, on behalf 
of its member, Pete Velasquez, to any further relief 
pleaded and proved under the doctrines of the Humphrey 
and Vaca cases, supra. 


C. The Collective Bargaining Agreement Was a 
“Trade Agreement” and Cases 5 Through 12 
Were Not Arbitrable as There Was No 
Existing Arbitration Agreement Under Which 
They Could Be Arbitrated. 


The Area Arbitrator arbitrated complaints five (5) 
through twelve (12) ex parte, after plaintiff refused 
to participate in an arbitration of such complaints. 
[Finding No. 12, TR. p. 614.] Complaints five (5) 
through twelve (12) were each complaints which al- 
legedly arose out of activities of Pete Velasquez in ad- 
ministrating the Collective Bargaining Agreement un- 
der the directions of the membership and senior offi- 
cials and at a time when he was solely employed by 
Local 13, was not employed as a longshoreman and 
was not performing any function under the Collective 
bareaining Agreement. [TR. 'p. 395, Velasquez par. 5; 
TR. pp. 434, 435, Johnston par. 11; TR. p. 9, Johnston 
bar. 25. | 

As is clearly shown in page eight (8) through fifteen 
(15) of the Area Arbitrator’s opinion and decision 
(Appendix I) defendant P.M.A. brought complaints 
five (5) through twelve (12) against Pete Velasquez 
Menisecapacity aS an Orticial of plaintiff Local 13, to 
wit, “business agent’ and that the Area Arbitrator 
found the activities complained of to have been carried 
on by Pete Vevalsquez as the union’s Business Agent. 
In stmilar regard the Coast Arbitrator deregistered 
Pete Velasquez for the activities which he allegedly car- 
ried out as the union’s Business Agent. (Appendix II.) 
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Likewise the opinion and decision of the Area Arbi- 
trator clearly showed that the arbitration was ex parte. 
[TR. p. 94.] 


Prior to the arbitration of complaints five (5) 
through twelve (12) plaintiff Local 13 had refused to 
arbitrate said complaints on the ground that to arbi- 
trate said complaints was against State and Federal 
laws, the arbitrator was without jurisdiction and Sec- 
tion 17.81 of the Agreement did not apply to union 
officials. [Ex. OA pp. 124, 125, 127; Ex: GBMipamee. 
TR. pp. 439, 440, Johnston pars. 25, 26, 27.| The posi- 
tion of plaintiff was correct as to said complaints, 
there was no arbitrable issue as said complaints did 
not and could not arise under the Collective Bargain- 
ing Agreement and the Area Arbitrator lacked juris- 
diction to predicate a penalty of deregistration or any 
other penalty on such cases. 


In MacKay v. Lowe's Ime., 182 F. 2d 170, 172 49th 
Cir. 1950) in construing the efiect of a collectivesi an. 
gaining agreement the court stated: 

“A collective bargaining agreement 1s not a con- 
tract of employment. Rather it 1s an agreement 
between the union and employer laying down cer- 
tain conditions of employment which, it is contem- 
plated, are to be incorporated in the separate con- 
tracts of hiring swith each employee. ~ —9- s@iim- 
phasis added. ) 


In N.L.R.B. v. Wooster Division of Borg-Warner 
Corporation, (Oth Cir. 1956) 236 F. 2d 898, 904, 905, 
the court stated: 

‘%* * * The collective bargaiuung contract is not the 
contract of employment. It is rather the trade 
agreement which controls the individual contracts 
of employment, J, 1, Case Co, vy ON LD RB ee 
We S.2832,64 S.Ct 3570, 83 Windy 7627 (aioe 
sis added. ) 


Sey 


The fact that each worker’s claim is based upon 
an individual contract of employment was again recently 
recognized in International Union v. Hoosier Cardinal 


Corp., supra, 383 U.S. 696. 


The Pacific Coast Longshore Agreement not being a 
contract of employment and merely being a “trade 
agreement” could not have an effect upon anyone not 
employed thereunder and could not therefore include 
inion officials under Section 17.81 thereof. Local 
13’s officials are not employed under the Pacific Coast 
Longshore Agreement, the severance is full and com- 
plete and must be as a matter of law, for they do not 
perform any function for or on behalf of the employer 
and therefore do not and cannot receive remuneration 
from the employer as the receipt of same would be a 
violation of Section 8(a) (2) of the Labor Manage- 
ment Relations Act which prohibits an employer from 
“contributing financial or other support to” a labor 
organization. | 


Local 13 was correct in refusing to arbitrate cases 
numbered 5 through 12 for an issue regarding one not 
employed under the Pacific Coast Longshore Agreement, 
such as a union official, is not arbitrable. Arbitrability 
is for the court to decide, not the arbitrator and one 
cannot be forced to arbitrate that which he did not 
agree to arbitrate. 

Atkinson v. Sinclair Refining Co., 370 U.S. 
238, 2415 62,5) Cie1318 C1962) ; 


John Wiley and Sons, Inc., v. Livingston, 376 
U.S. 543, 546, 84 S. Ct. 909. 
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The arbitration opinion and decision of the Area 
Arbitrator was void for the inclusion therein and the 
arbitration of cases five (5) through twelve (12) 
as is the opinion and decision of the Coast Arbitrator 
as having been made and based upon the Area Arbi- 
trator’s opinion and decision as to cases five (5) 
through twelve (12). The lower Court erred in not 
considering the issue of either the power or jurisdic- 
tion of the Area or Coast Arbitrator or making spe- 
cific findings or conclusions thereon and in not finding 
and concluding that the opinions and decisions of the 
Area and Coast Arbitrators were beyond their power 
and jurisdiction and should be set aside. The closest 
finding of the Court in this respect was: “That the 
award manifestly disregards the collective bargaining 
agreement and the law.” [Finding 18 K, TR. p. 618.] 

The acts of the Area Arbitrator in arbitrating cases 


five (5) through twelve (12) were clearly in excess of 
his powers as was the act of the Coast Arbitrator in 
deregistering the former union official, Pete Velasquez, 
based upon cases five (5) through twelve (12). The 
Arbitration Act, 9 U.S.C. Section 10 Subdivision “d’’, 
provided the remedy of setting the award aside “Where 
the arbitrators exceed their powers.” The lower Court 
erred in both not considering and in not granting the 
relief provided by the Arbitration Act. 


In’ similar respect, plaintiff, Local” 13, couldn 
have gone to arbitration to attempt to discharge the 
president or any of the officers of the defendant P.M.A.. 
as their employment is not covered by or paid for under 
the “trade agreement.’ Such an attempted arbitration 
or discharge would be absurd; likewise, the attempted 
arbitration and deregistration of Pete Velasquez fon 
alleged acts occurring while he was an official of and 
solely employed by plaintiff, Local 13, is equally absurd 
and void; such a proposal lacks all mutuality. 
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D. An Arbitration Award Which Is Violative of 
the Labor Management Relations Act or 
Thwarts Its Intent or Purpose Is Void, and the 
Lower Court Erred in Not Setting the Opinions 
and Decisions of the Arbitrators Aside as a 
Manifest Disregard of the Law, the Award 
Being in Violation of Sections 7, 8, and 301 of 
the Act. 


The lower Court found: “That the award manifestly 
disregards the Collective Bargaining Agreement and the 
law.” [TR. p. 618, Finding 18 K.] However, the lower 
Court continued by concluding: 

“The Claim that the award is in manifest dis- 
regard of the Collective Bargaining Agreement and 
the law does not raise any breach of the ILWU’s 
duty orerair representation. [TR p. 636, Con- 
clusion IV K.| 


The lower Court erred in its Conclusion No. IV and 
IV K and in doing so continued to proceed upon an 
improper premise. The improper premise being that the 
only way which plaintiff could prevail was by raising 
a breach of the ILWU’s duty of fair representation. 


Any arbitration decision which by its terms or ef- 
fect is violative of a federal law and tends to thwart 
the purpose of the law is invalid and may be set aside 
under the Federal Arbitration Act, 9 U.S.C., Sec. 10. In 
Wilco v. Swan, (2nd Cir. 1952) 201 F. 2d 439, 444, 
445, the court set forth that failure to decide in ac- 
cordance with the Securities Act constituted grounds 
for vacating the award under Section 10 of the Arbi- 
praiwon Act. In Evans, v. Hudson Coal Co., (3rd Cir. 
1947) 165 F. 2d 970 which was between the mine- 
workers and operators the court held that if the ar- 
bitration proceeded to an award which is not in ac- 
cordance with the provision of the “Fair Labor Stand- 
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ards Act or any other applicable statute” (Emphasis 
added.) that Section 10 of the Arbitration Act pro- 
vided means for vacating the award. 


In similar respect in Watkins v. Hudson Coal Co., 
(3rd Cir. 1945) to! FE. 2d 1] ewhere it wastimmgsed 
that the contract entered into between the Company and 
Union bargaining agent was illegal and void as against 
public policy and contrary to the Fair Labor Standards 
Act. the court found the provisions of the agreement 
which were contrary to be invalid. In the same regard 
the court in Red Staw Erp. Luwes v. N.L.R_B., (amd 
Cir. 1952) 196 F. 2d 78 found the Unicon Seema, 
provisions of the Collective Bargaining Agreement il- 
legal as violative of the Labor Management Relations 
Act, 29 US.CA., Sec. 18 (a) (3)) and tentoreedmene 
Board's order in respect thereto, In similar respecmeim 
the case of N.L.R.B. v. American Rolling Mill Co., 
(6th Cir, 1942) 126 F. 2d 38, 41, the court tomad 
the Collective Bargaining Agreement violative of 29 
U.S.C.A., Sec. 138 as havine coercive citecr mm peqpee: 
to membership and terminated the provisions thereof. 
see also N.L.R.B. v. News Syndicate Company, (1961) 
365175095, 7/00, Sl S.Ct si eoZ, 


It was decided in Wilco v. Swan, 346 U.S. 427, 436, 
74S. Ct. 182 (1953), that a manifest disregard for the 
law was subject to judicial review and a ground for 
setting an award aside. In the latter case of Sarie Steam- 
ship Co. v. Multifacs International Traders Inc., (2nd 
Cir. 1967) 375 F. 2d 577, 582, the rule was acam 
enunciated with somewhat different emphasis, the Court 
At (ate so. stated: 

“In addition to the specific proscriptions of 9 
USC, Sec. 10, the Supreme Cotirt has helde im 
Wilco v. Swan. supra, 346 U.S. 436, 440, 74 
5-Ct. 182, that an award based on niamitest edice 
regard’ of the law will not be enforced: but this 
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presupposes ‘something beyond and different from 
a mere error in the law or failure on the part of 
the arbitrators to understand or apply the law.’ 
San Martine Compania de Navegacion v. Sague- 
nay Terminals Ltd., supra, 293 F.2d at 801. See 
also Amicizia Societa Navegazione v. Chilian Ni- 
trate and Iodine Sales Corp. supra, 274 F.2d 808.” 


The provisions of the Labor Management Relations 
Act as amended must be read as part of every collec- 
tive bargaining agreement and the collective bargaining 
agreement should be read to include the terms of the 
act therein. 

N.L.R.B. v. News Syndicate Company, (1961) 
Soo... 695, 700; 

Pacific Tel. & Tel. Co. v. Commaumeceation 
Workers of America, (D. Ore. 1961) 199 F. 
Supp. 689, 692; 

Manseau v. United States, (Ed. Mich. S.D. 
1943) 52 F. Supp. 395, 396; 

Pliores v. Bayan, 130 Cal. App. 2d 282, 279 
Badal. 


An arbitration award must interpret the Collective 
Bargaining Agreement in conformity with the Labor 
Management Relations Act and the award must be in 
conformity with the Act. An arbitration award which 
ignores the provisions of the Act or which thwarts or 
subverts the Act or its intent evidences a manifest dis- 
regard for the law and must be set aside. 


The opinions and decisions of the arbitrators which 
by their terms included union officials in the applica- 
tion, interpretation and effect of Section 17.81 of the 
Collective Bargaining Agreement are void. Section 17.81 
of the Collective Bargaining Agreement provides in 
part: 
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“17.81 All longshoremen shall perform their work 
conscientiously and with sobriety and with due re- 
gard to their own interests shall not disregard the 
interests of the employer. Any employee who is 
guilty of deliberate bad conduct in connection with 
his work as a longshoreman or through illegal 
stoppage of work shall cause the delay of any ves- 
sel shall be fined, suspended, or for deliberate 
repeated offense, cancelled from registration. * * *” 
(Emphasis added. ) 


Section 1.71 of the Agreement provides: 


“1.71 The term ‘longshoreman’ as used herein 
shall mean any man working under this Agree- 
mucnt.” (Emphasis added. ) 


Section 17.52 of the Agreement provides in part: 


“17.52 Powers of arbitrators shall be limited 
strictly to the application and interpretation of 
fhe acrecient as written: * 


The arbitrators failed to read into or consider the 
Labor Management Relations Act and its prohibitions 
and restrictions in interpreting the Collective Bargain- 
ing Agreement and wrongtully included union officials 
in the effect of Section 17.81 rendering their decisions 
void as being contrary to and in conflict with the pro- 
visions of Sections 7 and 8(a) (1) and (2) and Sec- 
tion 301 of the Act (29 U.S.C. Sections 157, 158, and 
185). The arbitrators further applied the provisions of 
Section 17.81 to union officials contrary to the express 
terms of the Collective Bargaining Agreement and the 
restricted powers of the arbitrators as set forth in the 
Agreement which precluded such an_ interpretation. 
Clearly the arbitrators evidenced, as the Court found, a 
manifest disregard for the law and the Collective Bar- 
gaining Agreement. The facts of such disregard being 
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hereinafter more fully set forth in subsequent points 
D-1, D-2, D-3, D-4 and D-5 hereof. 

In similar respect the lower Court erred in its Con- 
clusion numbered II [TR. p. 619] when it concluded 
that the arbitrator’s decisions and awards “‘were and 
are in complete accordance with the terms of the Col- 
lective Bargaining Agreement.” This conclusion 1s in 
direct conflict with Finding 18 K, which provides 
“That the award manifestly disregards the Collective 
Bargaining Agreement and the law.” The conclusion is 
also contrary to the law and facts as hereinbefore and 
hereinafter set forth for a manifest disregard for the 
law and the Collective Bargaining Agreement requires 
the conclusion the arbitrators’ awards are in excess of 
their powers and should be set aside. 


D-1. The District Court Has the Duty to Set Aside 
an Arbitration Award Which Is Violative of 
the Law as Constituting or Furthering an Un- 
fair Labor Practice. 


The legislature gave the right to the United States 
District Courts to compel and set aside arbitration 
awards; the right is not altered by the fact that the 
claimed grievance is also an unfair labor practice. 


In Textile Workers Union of America v. Lincoln 
Mills of Alabama, 353 U.S. 448, 77 S. Ct. 912 in 
holding that the United States District Court had the 
right to compel arbitration and in speaking of the Na- 
tional Labor Relations Act, the Court at page 452 
stated: 

“The bills as they passed the House and Senate, 
contained provisions which would have made the 
failure to arbitrate an unfair labor practice. * * * 
This feature of the law was dropped in conference. 
Eeeine Conterence Report stated, Once parties 
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have made a collective contract, the enforcement 
of that contract should be left to the usual proc- 
esses of law and not to the National Labor Rela- 
tions Board.’ (Emphasis added. ) 


In the latter but similar case of Carey v. Westing- 
house Electric Corporation, 375 U.S. 261, 84 5S. Ct. 
401 in upholding the right to compel the arbitration 
though the dispute could also involve an unfair labor 
practice at page 268, the Court stated: 

‘ *« * But the existence of a remedy belovcmume 
Board for an wniair labor practice docs nomanan 
individual employees from seeking damages for 
breach of a collective bargaining agreement in a 
state court. as we held in Smith v. Evening News 
Assn., 371 U.S, 198, 83 3.Ce. 267, 9 Lede 7a. 
We think the same policy considerations are ap- 
Plicableerc. — > 


In Textile Workers Union of America v. Cone Mills 
Corp., 188 F. Supp: 626, attirmed (4th Ci S19ar), 
290 F. 2d 921, the matter of affirming or vacation an 
arbitration award was summed up and the Court stated: 

“The question for determination is whether the 
award should be affirmed and enforced, or should 
be vacated and set aside as invalid. In making 
this determination, we are directed to apply federal 
substantive law ‘fashioned from the policy of our 
national labor law. * * *” (Emphasis added.) 


It is clear from the cases and legislative history of 
Section 301 of the Labor Management Relations Act 
that District Courts have the power and duty to set 
aside an arbitration award when the decision is con- 
trary to the National Labor Policy which stems from 
the Labor Management Relations Act and includes de- 
cisions and awards which are violative of Section 8(a) 


pe): a 


(1) and (2) of the Act or any other provision thereof 
regardless of whether or not the violation is also an 
unfair labor practice, as was stated in Sidney Wanger 
and Sons, Inc. v. Milk Drivers Union Local 753, 
(1966) 249 F. Supp. 664, 671. “Remedies under Sec- 
tion 301 must be tailored to the problems which they 
are invoked to solve” and as was stated in Te-rtile 
Workers Union v. Lincoln Mills of Alabama, 353 U.S. 
448, 456, “the Act would be undercut and the policy 
defeated if the Act were given a narrow reading.” 


The remedy to be tailored in the present case was 
for the lower Court to set the arbitrators’ decisions 
and opinions aside and the lower Court erred in not 
doing so and in affirming the decisions and opinions. 
The lower Court erred in not finding and concluding 
that the arbitrators’ decisions were contrary to the 
Labor Management Relations Act, but correctly found 
im finding number 14 K [TR. p. 618] that the awards 
were a manifest disregard for the law and the Collec- 
tive Bargaining Agreement. 


D-2. The Opinions and Decisions of the Arbitrators 
Were Void and a Manifest Disregard for the 
Law, Constituting a Discharge for Union Ac- 
tivities in Violation of Sections 7 and 8 (a) 
(1) of the Labor Management Relations Act, 
29 U.S.C., Sections 157 and 158 and Should 
Have Been Set Aside by the Lower Court. 


The opinion and decision of the Area Arbitrator is 
attached hereto as Appendix I and the decision and 
opinion of the Coast Arbitrator is attached hereto as 
Appendix II. Cases numbered five (5) through twelve 
(12) of the Area Arbitrator’s decision, and each of 
them, clearly and unmistakenly show that each of the 
matters therein complained of occurred while Pete Ve- 
lasquez was performing his duties as Night Business 
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Agent and an officer of plaintiff Local 13. The duties 
and official capacity of a Night Business Agent are 
set forth in Section 4 of the ‘Constitution-By-Laws- 
General Rules’ of Local 3 which is attached to plain- 
{iti scomplainuas Heuibit “© 2 | TR p66. 


Of the charges in cases numbered 1 to 4, Pete Ve- 
lasquez was found not guilty as to Case No. 1, Case 
No. 2 consisted of two complaints, one being in Feb- 
ruary, 1959, prior to the present collective bargaining 
agreement, and the other being a complaint against 
Pete Velasquez while he was employed as a Umon 
Business Agent during September, 1960, and also prior 
to the present collective bargaining agreement. The 
matters of Case No. 2 were only offered to show that 
Pete Velasquez was a continuous and repeated offender, 
and the arbitrator found that they did not support the 
employer's contention. (Appendix I, pp. 1-8.) 


Case No. 3 involved Pete Velasquez as a working 
longshoreman, and he was found guilty. Case No. 4 
involved Pete Velasquez as a working longshoreman and 
he was also found guilty in that case. However, neither 
Case No. 3 nor Case No. 4 found Pete Velasquez guilty 
OL violation of Sectiom 17.8] Yor they Paciie @oacr 
Longshore Agreement or that any work stoppage de- 
layed a vessel, each of these elements together with 
the finding that Velasquez deliberately and repeatedly 
delayed vessels being necessary to deregister Pete Ve- 
lasquez. [Sec. 17.81 Pacific Coast Longshore Agree- 
ment, TR. p. 53.] 


The decision of the Coast Arbitrator, Appendix IT, 
summarized the 12 cases on pages 4, 5, 6, and on page 
8 the Coast Arbitrator stated: 

“The area arbitrator’s awards found Velasquez 
guilty in case after case of having violated Section 
17 Of the acreemene 
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iiie Coast Arbitrator thereafter deregistered Pete Ve- 
lasquez based upon the matters which were before the 
Area Arbitrator and in doing so deregistered Velas- 
quez for his activities as a union official, stating: 

“For purposes of assessing a penalty this pro- 
vision includes union officers. They are employees 
only on leave when elected to union office.” (Ap- 
pendix II p. 7.) 

Whe deregistration of Pete Velasquez was not only 
one and the same as having discharged him from his 
employment, it discharged him permanently from all 
employment of the many employers under the Pacific 
Coast Longshore Agreement which comprises substan- 
tially all employment within the industry. [Tr. p. 400, 
Welasquez aii., pars. 1/ and 18.] Said discharge being 
for union activities. 


There can be no question as to Velasquez’ status and 
that the arbitrators were aware of his status and made 
a distinction as to when he was employed as a long- 
shoreman and when he was employed as a union official 
both in their awards and during the hearing. The tran- 
script [Ex. 6-c page 202] provides: 

“Mr. Bulcke: In the previous session where the 
union participated, we dealt with alleged viola- 
tions that involved Pete Velasquez as an employed 
longshoreman these complaints deal with alleged 
violations in the capacity of business agent.” 
(“These complaints” referring to cases 5 through 


I). 
The transcripts of the proceedings before the Area 


Arbitrator were before the Coast Arbitrator as was 
fie Arbitrators award. [Ex. 7, Coast Arbitrator, TR. 


pp. 4-7. ] 


Segue. 


Section 7 of the Labor Management Relations Act, as 
amended, 29 U.S.C. Section 157, provides: 

“Employees shall have the right to self-organi- 
zation, to form, join, or assist labor organizations, 
to bargain collectively through representatives of 
their own choosing, and to engage in other con- 
certed activities for the purpose of collective bar- 
gaining or other mutual aid or protection, and 
shall have the right to refrain from any or all 
such activities except to the extent that such right 
may be affected by an agreement requiring mem- 
bership in a labor organization as a condition of 
employment as authorized in Section 8(a) (3).” 


Section 8(a) (1) and (2) of the Labor Manage- 
ment Relations Act, as amended, 29 U.S.C. Sec. 158(a) 
(1) and (2) provides in part as follows: 

“Sec. 8(a) It shall be unfair labor practice for 
an employer— 

“(1) to interfere with, restrain, or coerce em- 
ployees in the exercise of the rights guaranteed 
in section 7. 

(2) to dominate or interfere with the forma- 
tion or administration of any labor organization 


or contribute financial or other support to it: 
se ok 2k?? 


A discharge for union activities whether or not said 
discharge is in whole or only in part for union ac- 
tivities is unlawful and a violation of Sections 7 and 8 
(a) (1) and (2) of the Labor Management Relations 
Act as coercion and interference with the employees’ 
rights. 

In N.L.R.B. v. Barberton Plastic Products, Inc., (6th 
Cir, 1965) 354 F_ 2d66, 68 the court stated: 

“(3) In determining this question, we apply the 
well-settled rule that if Hetrick’s discharge was 
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motivated wholly or even in part by his union 
activity, it was illegal despite the existence of ade- 
quate cause for firing him. Wonder State Mfg. 
Come Nel ke ole keds 7576 CA) 0) ai RB. 
Veiliaseiaretmers ie Boy, Inc, 325 F.2d 360. 
366 (C.A. 6)” (Emphasis added.) 


In similar respect : 
N.L.R.B. v. Park Edge Sheridan Meats, Inc., 
(Zinde@n, 10G5)"341 F.2d 72a, 728: 
N.L.R.B. v. Longhorn Transfer Service, Inc., 
(5th Cir. 1965) 346 F. 2d 1003, 1006. 


The present case is more grievous than the above 
cited cases as the defendants herein make no pretense 
that the discharge was not for union activities and com- 
pound and worsen the situation as they not only want 
morcerepister Pete Velasquez for union activities they 
wish to deregister Pete Velasquez for activities which 
allegedly occurred while Pete Velasquez was solely em- 
ployed as a union official, carrying out the orders of 
the membership and his superiors. The discharge is 
of such great magnitude that it not only prevents 
Velasquez from working for the companies which filed 
the complaints it also prevents Velasquez from working 
for other companies and practically all of the emplovers 
m the industry. [TR. p. 400, Velasquez pars. 17-18.] 


The policy of the act is so broad that an employer 
may not discharge or threaten to discharge an emplovee, 
who as a union official represents employees of another 
company, for his activities as a union official in rep- 
resenting such other employees, even though his own 
employer is directly damaged thereby; for such a threat- 
ened discharge would be a violation of Sections 7 and 
8 of the Act. In considering the question and Sections 
feed 8, 29 U.S.C.A., Sections 157 and 158, the 
Court in Fort Wayne Corrugated Paper Co. v. 
Pel k.B., (7th Cir. 1950) 111 F. 2d 869, 874 stated. 


ee 


‘CK * * Fomployee Markins was a district official 
of the union and as such represented employees 
of another company in their collective bargaining 
efforts with their employer, who, unfortunately 
for Corrugated, was its customer and withdrew 
its business from Corrugated because of Markins’ 
activities. While Corrugated’s reaction in chastising 
and even threatening its employees whose acts 
caused it real economic loss is readily understand- 
able, it is not reconcilable with the above section.” 
(Emphasis added. ) 


If the company could not discharge their employee 
who was also a union official for his union ac- 
tivities, the defendants certainly cannot coerce, chastise, 
and deprive an official of Local 13 of his livelihood for 
activities allegedly carried on while the official was not 
even an employee of defendants, a fact which is con- 
troverted and shown on the face of the arbitration 
opinions and decisions. 


A summary of a portion of the uncontroverted evi- 
dence found in the exhibits which clearly shows that 
Velasquez was discharged for union activities, together 
with citations to the exhibits, is hereinafter set forth 
as Appendix ITI. 


The arbitrations awards and decisions were not only 
void on their face as being contrary to the law, the 
uncontroverted evidence also establishes them as being 
void as a discharge of an employee for Union activi- 
ties. N.L.RB. v. Barberton Plastics Products, fric.; 
SUpra. 

By Mr. McEvoy’s statement to Mr. Carney, the 
P M.A. intended to deregister Pete Velasquez ior hic aes 
tivities as a Union Business Agent because “he knows 
the contract too well’ and by Mr. McEvoy’s statement 
to Mr. Johnston, that the plan to deregister Pete had 
been considered for a long period of time, the defend- 
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ant’s approach is clear. They designed their plan to de- 
register Velasquez while he was a union official and for 
activities carried on as a union official and then waited 
until he had been out of office and then put their 
plan into effect. [TR. p. 397, par. 9.] 


Local 13’s President Curt Johnston was correct in 
refusing to arbitrate cases numbered 5 through 12 for 
Ge arbitration of such@@ases was an attempt to dis- 
charge an employee for union activities and an attempt 
to violate the Labor Management Relations Act. 


The lower Court erred in not finding and concluding 
that the deregistration of Pete Velasquez was for union 
activities and therefore setting the decisions and opin- 
ions of the arbitrators aside as being violative of Sec- 
mons 7 and S(a) (1) of the Labor ‘(Management Rela- 
tions Act. The Lower Court further erred in not find- 
ing and concluding that the opinions and decisions of 
fie arbitrators were beyond and in excess of the ar- 
bitrators’ powers and therefore setting the opinions 
and decisions aside. 


D-3. The Decisions and Opinions of the Arbitrators 
Were Error as a Manifest Disregard for the 
Law and Should Be Set Aside by Reason of 
Their Effect in Providing a Means for the Em- 
ployer to Dominate and Coerce Plaintiff Local 
13 and Interfere With the Administration of 
Plaintiff Union and Deprive the Membership 
of Representation of Its Choosing in Viola- 
tion of Sections 7 and 8(a) (1) and (2) of the 
Labor Management Relations Act, 29 U.S.C., 
sections 157 and 158. 


The evidence previously set forth in Point D-2 es- 
tablishes a premeditated plan to deregister and dis- 
charge Pete Velasquez for union activities. The affi- 
davits, answers to the interrogatories and the record of 
the arbitration further show that the arbitration awards 
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and decisions were designed to, and have the effect 
of, interfering with the administration of plaintiff Lo- 
cal 13, coercing and dominating said Local and de- 
priving the membership of officials and representatives 
of their own choosing, and will continue to have such 
effect as long as the award and decision deregistering 
Pete Velasquez stands. The arbitrators were made aware 
of the above contentions and the effect of their in- 
tended acts prior to the ex parte arbitration of Cases 
5 through 12. [Ex. 6-B, p. 178.] 


A summary of a portion of the uncontroverted evi- 
dence found in the exhibits which clearly show domina- 
tion, coercion and interference of defendant P.M.A. by 
reason of the arbitrators’ decisions and opinions, to- 
gether with the citations to the exhibits is hereinafter 
set forth as Appendix IV. 


The exhibits further shown how defendant P.M.A. 
has, and continues to use the opinions and decisions of 
the arbitrators to interfere with, threaten and harass 
plaintiff and its members by threatening to discharge 
officials of plaintiff, Local 13, for carrying out their 
duties in administering the Collective Bargaining Agree- 
ment and by bringing sinular charges against said offi- 
cials. 


Seciion 6(a) (1) and {2 )jcor thenlabor Management 
Relations Act, as amended provides: 

“Sec. 8. (a) lt shall be an unfair laber pracuice 
for an employer— 

“(1) to interfere with, restrain, or coerce em- 
ployees in the exercise of the rights guaranteed in 
Section 7; 

“(2) to dominate or interfere with the forma- 
tion or administration of any labor organization or 
contribute tiancial or ether supporto 1. a) « 
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In order that a labor organization shall maintain it- 
self as truly representative of an employee’s interests 
section 8 of the Labor Management Relations Act pro- 
hibiting domination and interference must be broadly 
interpreted so as not to destroy its purpose or legislative 
mient. NLRB. v. Groswold Mfg. Co., (3rd Cir. 
9739) 106 F. 2d 713, 722. The interpretation of Sec- 
tion 8 is not only broad but the manner of its proof is 
mieo broad. In the case of N.L.R.B. v. Mr. Chem- 
meer Otter Co., (Oth Cir. 1945) 147 F. 2d 262, 266, 
the court stated: 

‘Ck > %* As we observed in National Labor Rela- 
tions Board v. Clinton Woolen Mfg. Co., 141 F.2d 
753, 758, ‘Interference, coercion, and domination 
are active processes. They may, of course be in- 
ferred from a course of conduct even though no 
Oretuacrts ane provear ~ *” 


Regardless of the manner in which the employer 
coerces the Union or interferes with its administration 
the coercion or interference is a violation of the Section 
fee inthe case of N.L.R.B. v. Vargema Electric & P. 
Co., (1945) 314 U.S. 469, 62 S. Ct. 344, 348, the 
Court stated: 

“And in determining whether a course of con- 
duct amounts to a restraint or coercion, pressure 
exerted vocally by the employer may no more be 
disregarded than pressure exerted in other ways.” 


The policy of the Labor Management Relations Act to 
prevent coercion by the employer and interference with 
the Union is as broad as may be necessary to provide 
the required protection and is broad enough to prevent 
the employer from doing indirectly that which the em- 
ployer cannot do directly. In Local 636, etc. Plumb- 
Pgeaid Pipe Fit. Ind, of U.S. v. N.L.R.B., 287 F. 2d 
354 (1961) which involved the plumbing industry and 
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numerous employers, the superintendents of some of the 
employers were members of the Union some served 
upon the executive board and some participated in nego- 
tiations, it was agreed that these activities were carried 
on in complete good faith and the supervisor’s actions 
were not authorized or ratified by the employer. Bne 
Circuit Court upheld the board’s findings that the above 
activity amounted to participation of these employers 
in the internal affairs of the Union and “constituted 
employer violations of Sections 8(a) (1) and (2) of the 
Labor Management Relations Act.” In doing so the 
Court at page 361 stated: 

“As the Supreme Court said in International 
Association of #Miachimsts, supra, 3117 Usa 
page 80, 61 S.Ct. at page 88: 

“(I) Interference must be determined by care- 
ful scrutiny of all the factors, often subtle, which 
restrain the employees’ choice * * *” 

“(5, 6) We think that active participasioneim 
union affairs by supervisors was aptly character- 
ized as ‘interference’ by the Board. We also agree 
with the Board in charging the interference thus 
found to the respondent employers. “The policy of 
the Act is to insulate employees’ jobs from their or- 
ganizational rights.’ Radio Officer’s Union, 
supra, 347 U.S. at page 40, 74 S.Ct. at page 335. 
‘We are dealing here * * * with a clear legislative 
policy to free the collective bargaining process from 
all taint of an employer's * * * influence. Machin- 
ists, supra, 311 U.S. at page 8061 5S. Ci ampace 
88.” (Emphasis added. ) 


In N.LAB. v. Benployng Bricklayers Assi og 
Del Val. & Vic., 202° F. 20027 ( 3rd Cis” 1961 einer 
officers and supervisory employees of respondent em- 
ployers, who were dues-paying union members, partici- 
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pated in the affairs of the union and voted for its offi- 
cers and there was no contention that the employer 
dominated or assisted the union or that the persons 
participated other than as individual members, the Court 
at page 629, stated: 

“(2) It is clear that the Board properly con- 
cluded in the instant case that respondents inter- 
fered with the internal administration of the af- 
fairs of the Union by participating in the selection 
of union officers and bargaining representatives 
and that its order should be enforced.” 


The case of Fort Wayne Corrugated Paper Co. v. 
N.L.R.B., supra, 111 F. 2d 869, 873, 874 made the 
premise clear that the discharge of a union official, for 
union activities which damaged the employer, was a vio- 
fiom Of sections 7 and & of the Act (29 U.S.C. Secs. 
M57 and 158) even if the union official was an em- 
ployee. In the present case Velasquez was not even an 
employee of defendant P.M.A. or employed under the 
collective bargaining agreement. Velasquez was solely 
employed by the plaintiff Local 13, during the alleged 
events of cases numbered 5 through 12 which 
were basis for his deregistration. 


Oe rieht to have the union operate in a climate 
free of coercion is the cornerstone of the Labor Manage- 
ment Relations Act. Local 57, International Ladies Gar- 
ment Workers Umon v. N.L.R.B., (1967) 374 F. 2d 
295, 301. In substance the arbitration opinions and 
decisions and the confirmation of the opinions and deci- 
sions by the lower Court are destructive of the Labor 
Management Relations Act and strike at its very 
cornerstone. To uphold the deregistration of Pete 
Velasquez for union activities is coercion of the 
membership of Local 13 and interference with the ad- 
ministration of the Local in its strongest and purest 
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form. The violation of the Labor Alanagement Rela- 
tions Act, and its policy, is as flagrant as could be con- 
ceived under any set of facts and the violation together 
with the interference and coercion extending therefrom 
has continued and will continue until the decisions and 
opinions of the aribitrators are vacated and set aside. 


Domination exists even though it may be the result 
of a prior act which has terminated; one of te" tests 
being whether the collective bargaining, is “free from all 
taints of employer domination * * * or influence.’ 
Sperry Gyroscope Co. v. N.L.R.B., (2nd Cir, 1942) 
158 & 2d 446 456. In the present case the emer 
defendants is a continuing act of domination and inter- 
ference and must by reason of the terms of the arbitra- 
tion award and decision continue until such time as the 
award is set aside. Administering the collective bar- 
gaining agreement is one of the more important and a 
continuing function of a union, (luternational Union 
v. Hoosier Cardmial Corp., smpra, 383 U.S. 696, 86 
S. Ct. 1107) for without administration, the collective 
bargaining agreement has no effect. Deregistration 
or threat of deregistration for acts arising out of the 
administration of a collective bargaining agreement is 
the most patent type of domination and interference by 
an employer and is much more than a taint of domina- 
tion or influence, it is domination and influence car- 
med to 11S. ultimate: 

Influence by management even though it may be 
“ever so slight” jis a violation of the Act, the require- 
ment being that “labor will be represented by persons 
or organizations having only its interest in mind, and 
acting wholly uninfluenced by fear or favor. of or from 
the management.” N.L.R.B. v, Brown Paper Mall Coy 
(Sth Cir. 1940) 108 F. 2d 867, 871. The employer 
must keep his hands off and “exert no influence over 
his employees either directly or indirectly * * *.” 
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N.L.R.B. v. Cleveland-Cliffs Iron Co., (6th Cir. 1943) 
133 F. 2d 295, 301. The mere threat of economtuc reprisal 
isa violation-of Section 8(a)(1) of the Act. N.L.ALB. 
v. Yale Manufacturing Company, (1st Cir. 1966) 356 F. 
2d 69, 72 and the description of past uiion conduct is 
feet sa threat of future action. N.L.A.B. v. J. W. 
Mays, Inc., (2nd Cir. 1965) 356 F. 2d 693 and it is 
not necessary to show that any employee was intimi- 
faved Or coerced by the threat. N.L.R.B. v. Electric 
Steam and Radiator Corporation, (6th Cir. 1963) 326 
fee 2d 733, 736. 


Acts of an employer which amount to coercion, inter- 
ference or domination are a violation of Section 8(a)- 
(1) of the Act even though the statements or acts are 
not directly coercive, they are a violation if they can 
reasonably be construed to be coercive by the employee. 
N.L.R.B. v. Electric Steam and Radiator Corporation, 
supra, page 736. The protection of the rights of em- 
ployees in the above regards are so extensive that they 
are protected “even though no union activity be involved, 
or collective bargaining be contemplated.” N.L.R.B. 
v. Phoenix Mutual Life Ins. Co., (7th Cir. 1948) 167 
F, 2d 983, 988. 


In the present case the threat, coercion, domination 
and interference is more than slight, it is bold and 
menacing, it interfers with the administration of the 
collective bargaining agreement and the right of the 
employees and members to be represented by officials 
of their own choosing. An official which is hampered 
in his duties in the administration of the collective bar- 
gaining agreement by threat of economic reprisal is not 
an official, in the true sense, of a member’s own choos- 
ing. In similar respect, an official 1s an agent, em- 
ployee, and representative of the membership; a threat 
against the official is a threat against the membership 
and an interference with their rights, 
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The lower Court erred in not finding and concluding 
that the opinions and decisions of the arbitrators were 
violative of Sections 7 and 8(a) (i) and (2) othe 
Labor Management Relations Act and therefore setting 
the opinions and decisions aside. The lower Court fur- 
ther erred in not finding and concluding that the opin- 
ions and decisions of the arbitrators were beyond and 
in excess of their powers and therefore setting the 
opinions and decisions aside. 


D-4. The Decisions and Opinions of the Arbitrator 
Were a Manifest Disregard for the Law and 
in Violation of Section 301 of the Labor Man- | 
agement Relations Act, 29 U.S.C. Section 185, 
as Constituting an Award of Damages Against _ 
a Union Official and Should Have Been Set 
Aside by the Lower Court. 


Section 301 of the Labor Management Relations 
Act, 29 U.S.C., Section 185, permits suits for violation 
of a collective bargaining agreement and provides that | 
the judgment rendered shall not be enforceable against 
any individual member or his assets. In construing the 
use of the word “between” in subsection (a) thereof, 
the courts have held that that word refers to violations 
of contracts between labor organizations and employers | 
and refers to the contracts, not suits. Republic Steel 
Corporation v. Maddox, 379 U.S. 650, 85 S. Ct. 614, 
618. 

In respect to Section 301 of the Act, union offictals 
also have an immunity as to suits by employers over 
alleged breaches of the collective bargaining agreement. 
In Fifth Avemte Coach Lines, Inc. v. Transport Work- | 
ers Local 100, (S.D.N.Y. 1964) 235 F. Supp. 842, 
suit was brought by the employer against the union and 
its president for breach of the collective bargaining 
agreement due to a twenty (20) day strike on the part 
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of the union. The union moved for a stay of the pro- 
ceedings pending arbitration in accordance with the col- 
lective bargaining agreement and the President moved 
to dismiss on the ground of failure to state a claim for 
which relief could be granted. The Court granted both 
motions and at page 845 stated: 

“(2) Also before the Court is Defendant Quill’s 
motion to dismiss the complaint against him. 
Quill is alleged in the complaint to have ‘counseled, 
Proctred, tiduced and caused the * * * breach of 
Couracts 9" * and * * * the aforesaid illegal 
strike’. Quill was the president of the union, and 
the Supreme Court has held that an action under 
Section 301 (a) of the Taft-Hartley Act lies 
against the Union, and that no action lies against 
the president of the Union. Atkinson vs. Sinclair 
Petiman ©G,0570 U.S. 256,62 5.Ct. 1318, 8 L.Ed. 
2d 462 (1962). Accordingly, defendant Quill’s mo- 
tion to dismiss as against him will be granted.” 


In the case of Atkinson v. Sinclair Refining Company, 
670 U.S. 238, 82 S. Ct. 1318 where Count II charged 
the individual defendants with a violation of the no 
strike clause, (p. 246) the Company contended that the 
union officers confederated and conspired to cause the 
employer expense and damage and induce breaches of 
labor contract and interfered with the performance 
thereof, in dismissing Count II due to the naming of 
union officials therein and holding that an action for 
damages could not be brought against said officials, the 
Supreme Court at page 247 stated: 

“Under any theory, therefore, the company’s ac- 
tion is governed by the national labor relations law 
which Congress commanded this court to fashion 
under Section 301 (a). We hold that this law re- 
quires the dismissal of Count II for failure to state 
a claim for which relief can be granted—whether 
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the contract violation charged is that of the union 
or that of the Union plus the Union officers and 
agents.” 

“The national labor policy requires and we hold 
that when a union is liable for damages for vio- 
lation of the no-strike clause, its officers and mem- 
bers are not liable for these damages.” (p. 249) 


(emphasis added. ) 


In the present case if the work stoppages actually 
complained of existed, then the union was_ liable. 
N.L.R.B. v. Local 815 International Brotherhood of | 
Teamsiers, (2d Cir, 1961) 290 F. 2d 99) 10s seiiiie 
union being liable then no action could have been taken 
against Velasquez. Atkinson v. Sinclair Refining Com- 
pany, supra, Fifth Avenue Coach Lines v. Transport 
Workers Local 100, supra. The Atkinson case, supra, 
recognized that a no strike clause established a rule of 
conduct which may justify the discharge of employees 
(p. 246) but denied such application or discipline as 
against a union official. 


In Smith v. Evening News Association, 371 U.S. 
195, the Court stated: “Section 301 is not to be given 
a narrow reading.” In Atkimson v. Sinclair Refining 
Company, supra, at page 249, the Court stated: “We 
would undercut the Act and defeat its policy if we read 
Section 301 narrowly.’ ”’ 


Further a claim which cannot be maintained at law 
or is discharged by law is not arbitrable irrespective 
of the existence of an arbitration agreement. L. O. 
Koven Brothers, Inc.. v. Local 5757 United Stcelwork- 
ers, (N.J. 1966) 250 F. Supp. 810. Arbitration itself 
is merely a form of trial which takes the place of a 
trial at common law. 

Wilco v. Swan, supra, 201 F. 2d 439; 
Murray Oil Products v. Matsui and Co., 146 
2d ol. ooo. 
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The decision deregistering Pete Velasquez was no 
different from an action at law assessing damages 
against Pete Velasquez for alleged work stoppages 
which allegedly occurred with Velasquez was 
solely employed as an official of Local 13. Such ac- 
tion could not have been maintained at law nor can it 
be done indirectly under the guise of an arbitration so 
faco thwart and subvert the law and “undercut” Sec- 
tion 301 of the Act, for arbitration has the same effect 
as an action at law. 


iresatitdayit of Pete Velasquez |1TR. p. 393)) im 
paragraphs 14, 15 and 16, page 6 sets forth Velasquez’ 
many years of contributions to the pension welfare 
plans and his and his family’s rights thereunder and his 
being deprived thereof by his deregistration. Para- 
graph 16 sets forth his right to $1200.00 from the 
mechanization fund and his deregistration depriving 
him of said sum and of future benefits from the mech- 
anization fund. Paragraphs 17 and 18 on page 8. set 
forth Velasquez’ seniority rights, his advancement to 
the position of winch driver and how he was barred 
from and deprived of all of his rights by his deregistra- 
tion and thus prevented from working in the industry 
and that the effect of the deregistration was so broad 
that he is precluded from working for employers that 
did not file or make charges against him. The damage 
and coercive effect in respect to loss of pension and 
welfare rights has been recognized by the courts. 
N.L.R.B. v. International Brotherhood of Teanisters, 
ewpra, 299 BF. 2d 99, 102, 103. 


Weendant P M.A. has attempted, with the aid ot ar- 
bitrators, to “undercut,” thwart and subvert the law 
and to do indirectly that which defendant could not 
have done directly. The effect of the award is clearly 
to assess damages against Velasquez for work stop- 
pages allegedly created while he was a union official. 
The Labor Management Relations Act and public policy 
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as evidence by the National Labor Policy is clearly 
broad enough to prohibit the result obtained by de- 
fendant. There is little difference and no distinction be- 
tween defendant’s withholding mechanization money 
which they held in trust for Velasquez or executing 
on money held by him. The effect on Velasquez is the 
same as money damages when he is deprived of earn- 
ing sums to which he is entitled. The acts of de- 
fendants are a subterfuge which even lacks being subtle, 
and are a violation of the act even as the most subtle of 
subterfuges are. 


The lower Court erred in not finding and concluding 
the opinions and decisions of the arbitrators were vio- 
lative of Section 301 of the Labor Management Rela- 
tions Act and therefore setting the opinions and de- 
cisions aside. The lower court further erred is not find- 
ing and concluding that the arbitrators’ decisions and 
opinions were beyond their powers and therefore setting 
the decisions and opinions aside. 


D-5. The Decisions and Opinions of the Arbitrators 
Were in Error and a Manifest Disregard for 
the Law as Being an Unauthorized Modifica- 
tion of Section 17.81 of the Pacific Coast 
Longshore Agreement in Violation of the Pro- 
visions of Sections 8(d) (1) (2) and (3) of the 
National Labor Relations Act and Should Have 
Been Set Aside by the Lower Court. 


sections 8 (d) (1) (2) and (3) of the Labor Mane 
avement Relations Act, 29 U.S.C.A., Section) (saesun- 
sections (d) (1) and (2) provide that only means by 
which a collective bargaining agreement can be modi- 
fied setting forth the time and notices required. 


The affidavit of Curt Johnston [TR. p. 447, lines 


20-32] sets forth the manner in which the Pacific 
Coast Longshore Agreement is ratified by a member- 
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ship referendum ballot that no such issue of including 
officers in Section 17.81 was ever put to any ballot or 
approved or authorized by the membership. The affi- 
davit sets forth that never before had such an inter- 
pretation been applied to Section 17.81. 


For their own benefit, defendant P.M.A. have modi- 
fied Section 17.81 of the Pacific Coast Longshore 
Agreement and obtained Harry Bridges’ acquiescence in 
same, however, the attempted modification was not 
done either as prescribed by 29 U.S.C.A., Section 158, 
subdivisions (d) (1) and (2) or approved by referen- 
ami Dallot and is therefore void and of no efiect. The 
defendants obtained the modifications, to the detriment 
of Local 13 and Pete Velasquez through the use of ar- 
bitrators even though Section 17.52 of the Pacific 
Coast Longshore Agreement provided that “Powers 
arbitrators shall be limited strictly to the application 
and interpretation ot the agreement as written.” Such 
modification having been made contrary to the spe- 
Bitic terms of Secs. 17.81 and 1.71 of the agreement. 


Section 22.1 of the Pacific Coast Longshore-Agree- 
ment provides: 

“No provision or term of this Agreement may 
be amended, modified, changed, altered or waived 
except by a written document executed by the par- 
biesmicncto, 


There is no showing of any such written amendment 
or modification and none could be had as same would 
be contrary to the Labor Management Relations Act, 
as previously set forth, and consequently void. Section 
22.1 was previously dealt with in an appeal from the 
granting of a motion for summary judgment in Wiil- 
hams v. Pacific Maritime Association, (9th Cir. 1967) 
Beal. 2d 935, 939, where the Court noted that pur- 
ported new rules were not adopted in the manner pro- 
vided by the Collective Bargaining Agreement. 
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Such a modification was dealt with Clark v. Hein- 
Werner Corp., (1960) 100 N.W. 2d 317, 7 Wisc. 2d 
264 where the rights of the employees had been fixed 
under a collective bargaining agreement and the Court 
held that the union did not have the right to barter 
them away before an arbitrator even though the union 
could have in the first instance contracted to accom- 
plish the same result. In the present case the facts are 
stronger for in the present case the union could not 
have in the first instance contracted to include union 
officials in Section 17.81 of the agreement for such an 
inclusion would be contrary to law and public policy. 


The lower Court erred in not finding and concluding 
that the decisions and opinions of the arbitrators were 
a wrongful modification of the Collective Bargaining 
Agreement in violation of Sections 8(d) (1) (2) and 
(3) of the National Labor Relations Act and beyond 
and in excess of the powers of the arbitrators and in 
not therefore setting the opinions and decisions aside. 


E. The Legal Significance of Including Union 
Officials in Section 17.81 of the Pacific Coast 
Longshore Agreement, Together With the Ef- 
fect of Such an Inclusion as Being Violative of 
the Labor Management Relations Act, Public 
Policy or the Terms of the Arbitration Provi- 
sions Were Questions for the Lower Court to 
Decide. 


The points hereinbefore set out in respect to the arbi- 
trators’ decisions being a manifest disregard for the law 
or set out hereinafter as to whether the arbitration de- 
cisions are void as being contrary to law or public 
policy are each matters of law which are appropriate 
for this court to decide and as such and are not matters 
within the exclusive province of the arbitrators. The 
arbitration was a limited arbitration with the powers 
of the arbitrators limited to Section 17.52 and Section 


17.62 of the Agreement to interpreting “the contract as 
written,’ with Section 17.53 providing the decisions 
must be based on a showing of facts and their applica- 
tion under the specific provisions of the written Agree- 
ment; and with Section 22.1 providing that the provi- 
sions of the Agreement could not be amended. modified, 
changed, altered or waived except by written document 
executed by the parties. The interpretation of Section 
17.81 thereby becoming one of law and a proper one 
for the lower Court to have made. 


In Ola Dwich FPamus, Inc. v. Milk Drivers and 
Dairy Employees Union, (2nd Cir. 1966) 359 F. 2d 
56, “002, 603, the Court in considering whether a 
matter should be submitted to arbitration stated: 


“The resolution of the present controversy re- 
quires (1) a determination of whether the union 
violated Section 8(b) (4) of the NLRB, and (2) 
an assessment of the actual business injuries sus- 
tained by the employer. Courts hardly can be con- 
sidered less competent than a labor arbitrator, 
Minose forte is more likely fo be im the area of con- 


tract disputes and “‘employee’s grievances claims’ 
foe  Eimiphasis added.) 


In Watkms v. Hudson Coal Co., supra, 161 F. 2d 
pum 320, the court stated: 

-* * * The sttiitmiency of they wage formulavand 
the prvisions for waiver are entirely separable ele- 
ments of the contract between the parties. We 
do not refer to arbitration the question of legality 
of the formula. That 1s a question of law which 
the court must take responsibility 1m answering.” 
(Emphasis added. ) 


lmethe above respects the lower court did find “That 
the award manifestly disregards the collective bargain- 
ing agreement and the law.” [Finding K, TR. p. 
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618.] The lower court then concluded “The claim that 
the award is a manifest disregard for the collective 
bargaining agreement and the law does not raise any 
breach of I.L.W.U.’s duty of fair representation 
[Conclusion IV, K, TR. p. 636.] The Court’s finding 
was correct, however, the court erred grievously in its 
above conclusion. 


F. The Lower Court Erred in Not Finding and 
Concluding That the Awards Were Contrary 
to and in Violation of Public Policy and in Not 
Therefore Vacating and Setting the Opinions 
and Decisions Aside. 


Plaintiff in its second cause of action pled facts set- 
ting forth that the opinions and decisions of the arbi- 
trators were void as against public policy. [TR. pp. 75, 
76, 2nd cause of action.| Plaintiff by aifidavit and 
answer to interrogatories set forth the grounds in sup- 
port of its second cause of action whereby the opinions 
and decisions were void as being contrary to Public 
policy and the National Labor policy as provided by 
Sections 7, 8 and 301 of the Labor Management Re- 
lations Act. Such facts being the same facts pre- 
viously recited herein in points D through D-5 as being 
grounds for setting the decisions and opinions aside as 
being violative of the Labor Management Relations Act 
and a manifest disregard for the law. 


The Court made no finding, conclusion or decision in 
respect to public policy or the national labor policy and 
rendered its decision without considering same therein 
aid: tierepy Tinthier erred. 


The public policy as set forth by the National Labor 
Policy renders the arbitration awards or decisions void 
and only differs in its effect from violation of the 
Statutory law in that it is broader and more encompass- 
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ing. In the case of Local 45 International Umon of 
Electrical Radio and Machine Workers, AFL-CIO v. 
@is Elevator Co., 314 F. 2d 25, (2d Cir. 1963) the 
court in analyzing the effect of public policy on the sub- 
stantive law pertaining to an arbitrator’s decision, 
stated: 
“Tt is no less true in suits brought under Sec. 301 
to enforce arbitration awards than in other law 
suits that the ‘power of the federal courts to en- 
force in terms of private agreements is at all times 
exercised subject to the restrictions and limita- 
tions of the public policy of the United States. 
me * Hlurds vs. Hodge, 334.US 24, 34-35, 68 S. 
Ct. 847, 852-853, 92 L.Ed. 1187 (1948). The pub- 
lic policy to be enforced 1s a part of the substantive 
principles of Federal labor law which federal courts, 
under the mandate of Textile Workers Union of 
America vs. Lincoln Mills, 353 US 448, 77 S.Ct. 
Ul2 ied 2d 962 (1935/7), are empowered to fash- 
ion. Cf. Local 174, Teamsters, etc. vs. Lucal Flour 
Cine 60 595, 82° 5.C 571° 7 Weed.2d "595 
(1962) Thus, when public policy is sought to be in- 
terposed as a bar to enforcement of an arbitration 
award, court must evaluate its asserted content.” 
(Emphasis added. ) 
Sie sae eiiect: 
Metal Products Workers Union Local 1645 vw. 
Tovrmmngtow Co., (2nd Cir. 1966) 358 F. 2d 
OSE OG: 
Textile Workers Union of America v. Lincoln 
NGlls of Alabama, 353 U.S. 448, 77 S. Ct. 912. 


The violation of public policy in the present case is 
Defendant’s previously set forth attempt to “undercut” 
ead circumvent Sections 7 and 8 (a) (1) (2) and (3) 
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of the Labor Management Relations Act by obtaining 
arbitration opinions and decisions including union of- 
ficials in the interpretation of Section 17.81 of the 
Pacific Coast Longshore Agreement; thereby deregis- 
tering a former union official for alleged acts which he 
carried out as a union official and discharging him 
for union activities. The foregoing having the further 
effect of coercion upon the part of Defendant P.M.A. 
against Plaintiff and Plaintiff’s members in violation 
of the Act and interference by Defendants in the ad- 
ministration of Plaintiff’s Union in further violation 
of the Act. The violation of public policy is further 
present in that the opinions and decisions have the ef- 
fect of awarding damages against the former union of- 
ficial Pete Velasquez in violation of Section 301 of the 
Act, and improperly modifying the collective bargaining 
agreement to the detriment of plaintiff and plaintiff 
members. 


The public policy involved is the National Labor 
policy. The matter of affirming or vacating an award 
was summed up in the case of Textile Workers Union 
of America v. Cone Mills Corp., 188 F. Supp. 728 af- 
firmed (4th Cir. 1961) 290 BF. 2d 921, im arin 
the arbitration award the court stated: 

“The questions for determination is whether the 
award should be affirmed and enforced, or should 
be vacated and set aside as invalid. In making 
this determination, we are directed to apply federal 
substantive law ‘fashioned from the policy of our 
national labor law’ Textile Worker Union vs. Lin- 
col iVialls, 1957, 353, US 440, 77 S.Ct. 912, Diese 
923, | L.Ed. 2d. 972; Textile Workers Utnor oF 
America vs. Cone Mills Corp. (4th Cir. 1959) 262 
F.2d 920.” (Emphasis added. ) 
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In the case of Textile Workers Union of America 
v. Lincoln Mills of Alabama, supra, 353 U.S. 448, 457, 
75. Ct. 912, the Court stated: 

“The Labor Management Relations Act expressly 
provides some substantive law. It points out what 
the parties may or may not do in certain situations. 
Other problems will lie in the penumbra of ex- 
press statutory mandates. Some will lack express 
statutory sanction Dut will be solved by looking at 
the policy of the legislation and fashioning a rem- 
edy to effectuate the policy.” (Emphasis added. ) 


Likewise the provisions of the Labor Management 
Relations Act must be read as part of every collective 
bargaining agreement and the agreement interpreted in 
light thereof. 

N.L.R.B. v. News Syndicate Company, supra; 

Pacific Tel. & Tel. Co. v. Communication W ork- 
ers of America, supra; 

Manseau v. United States, supra; 

Flores v. Barman, supra. 


It is clear that the Labor Management Relations Act 
is to be looked to to determine the public policy as is 
represented by the national labor policy and where ex- 
press statutory sanction is not present the courts may 
look to the policy behind the legislation to effectuate 
remedies to prevent the circumvention of the Act by 
the employer attempting to “undercut”, thwart and 
subvert the law by doing indirectly that which it cannot 
do directly. 


In the present case the manner and manners in which 
the opinions and decisions of the arbitrators directly 
or indirectly violate the Labor Management Relations 
Act and “undercut”, thwart and subvert the intent of 
the act have been set forth in Points D through D-5 
hereof. Each of the violations set forth in Points D 
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through D-5 hereof being also a violation of public 
policy as represented by our National Labor Policy and 
each being an additional ground requiring the Judgment 
of the lower court be reversed and the arbitration 
awards vacated and set aside. 

Had the parties by the express terms of the collec- 
tive bargaining agreement included union officers 
in the provisions of Section 17.81 due to the coercive 
effect previously set forth in Points D-1 through 
D-4 hereof the provisions would have been violative of 
the Labor Management Relations Act and therefore un- 
enforceable and subject to being terminated. N.L.R.B. 
v. American Rolling Mull Co., supra, 126 F. 2d 38, 41; 
Red Star Exp. Lines v. N.L.R.B., supra, 196 F, 2d 78. 
Likewise to allow an arbitrator to apply Section 17.81 
to union officials contrary to the terms of the agree- 
ment would be contrary to both public policy, the Na- 
tional Labor Policy and the Labor Management Rela- 
tions Act and the arbitrators’ decisions making such an 
application would be and are void. 

The lower court erred in not concluding and finding 
that the arbitrators’ awards and decisions were contrary 


to the public policy and the National Labor Policy | 


and in excess of the arbitrators’ powers and further 
erred in not setting the opinions and decisions aside 
on such grounds. 


G. The Provisions of an Arbitration Award That | 


the Award Shall Be “Final and Binding” Does 
Not Prevent Review of the Award and the Set- 


ting of the Award Aside on the Grounds Set — 


Forth in 9 U.S.C. Section 10 or on the Grounds 
That the Award Was Contrary to the Law or 
Violative of Public Policy and the Lower Court 
Erred in Finding and Concluding to the Con- 
trary. 


The lower Court in its Conclusion Number IV K, | 
[TR. p. 637] refers to the provisions of Section 17.27 
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of the Pacific Coast Longshore Agreement which pro- 
vides: “the decision of the Coast Arbitrator shall be 
final and binding” and concludes: 
SCleanly,ethe parties to the PCLA intended the 
grievance procedure with final and binding arbitra- 
tion would be the exclusive method for resolving 
disputes arising under that agreement.” 


The lower Court continued to conclude [TR. p. 638] 

as follows: 
“Accordingly, and since the power of this Court to 
review the Arbitrator’s award here at issue is lim- 
ited by the rules enunciated in the cases cited above, 
we must conclude that Plaintiff has not stated, al- 
leged or claimed any facts whatsoever that would 
establish a cause of action for collateral attack upon 
the grievance procedure followed in this case and 
particularly upon the awards of the Coast Arbi- 
trator and Area Arbitrator.” 


The lower Court erred in its above conclusions and 
findings which in substance finds and concludes that the 
Court had no jurisdiction to set the awards aside un- 
der the provision of the Arbitration Act, 9 U.S.C. Sec- 
tion 10 or on the grounds that award was violative 
of the law, public policy or a manifest disregard for 
the law. Even without stating so in the Agreement an 
Arbitration Award, by its normal effect is final and 
binding. Charles H. Tompkins Company v. Lloyd E. 
marchel, (C.A.D.C. 1958) 259 F. 2d 177. 

Though an arbitration award is final and binding, it 
is subject to being set aside under the provisions of the 
Beairaiion Act 9 U.S.C.A., Section 10 or as being con- 
trary to law or public policy. Consequently adding the 
provisions in an arbitration agreement that the decision 
shall be “final and binding” adds nothing for it merely 
states the effect of an arbitration award until set aside. 


In considering an arbitration agreement which went 
far beyond the arbitration agreement in the present case 
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in that the agreement there involved provided that nei- 
ther party should contest or appeal from the award, the 
Court in Arlington Towers Land Corp. v. John Shain, 
iwe,, (1957 ) 150 Pe supp, 0049923, stated: 
“Although the arbitration agreement specifically 
provides that the award of the arbitrator shall be 
final and binding, that neither party shall contest 
such findings and that neither party wall appeal 
from any portion of the final judgment, there ap- 
pears to be no doubt but that the Plaimtitiseane 
within their rights in challenging the arbitration 
award, particularly om the erotinds ot iratideeiias 
and prejudice.” (Emphasis added. ) 


In United Steelworkers of America v. Enterprise 
Wheel and Car Corp., (1960), stpea, 363 U.S. 593, 597, 
80 S. Ct. 1358. where the agreement to arbitrate set 
forth that the arbitrator’s decision “shall be final and 
binding on the parties” the Court stated: 

“Yet his award is lecitimate only so lone yacem 
draws its essence from the collective bargaining 
Agieemient, 


In similar respect : 

Goodall-Sanford, Inc. v. United Textile Work-_ 
ers, (ist Cir, 1956) 233°F, 2d 102107 ae 
tirmed 300 UG. 090,77 2. Or, 20; | 

Local 453 International Union of E.R. and M. 
Workers v. Otis Elevator Co., (2nd7™ Gir 
1963) 314 lh, 2d 25, 235 Cerne denes7 aes 
949, 83 S. Ct. 1680; 

Dallas Typographical Union Number 173 v. 
A, Belo Corporation, 372 F.2d 377. 


The adding of “final and binding” in an agreement | 
adds nothing more than the natural lesal eftect Gf am 
award until set aside. However. in the present case the 
collective bargaining agreement itself in Section 17.15 
thereof provides that after exhaustion of the remedies 
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that one can go outside of the agreement for relief. The 
Bection in part provides [TR. p. 53]: 
“No other remedies shall be utilized by any person 
with respect to any dispute involving this Agree- 
ment until the grievance procedure has been ex- 
hausted.” 


Plaintiff had exhausted the grievance procedure and 
was before the lower Court entitled to relief by reason 
of the matters set forth in Plaintiff's Complaint and 
the Affidavits and evidence in support thereof. Plain- 
tiff had pleaded and proved grounds for relief under 
9 U.S.C. Section 10, and on the grounds that the award 
was violative of public policy and a manifest disregard 
for the law as being violative of the Labor Manage- 
ment Relations Act. 

The lower Court erred in finding and concluding 
that the opinions and decisions of the arbitrators were 
not subject to review and further erred in not review- 
ing the opinions and decisions of the arbitration and 
finding and concluding and adjudging that said opin- 
ions and decision be set aside on each of the grounds 
set forth in this Brief. 


H. Appellant Pleaded and Proved Additional 
Grounds of Fraud, Undue Means, Evident Par- 
tiality, Corruption on the Part of the Arbitra- 
tors and the Exceeding of Their Powers by the 
Arbitrators; Each Being Grounds for Setting 
the Arbitrators’ Decisions Aside Under the Ar- 
bitration Act, 9 U.S.C. Section 10, and the 
Lower Court Erred in Not Considering and 
Finding and Concluding on Such Grounds and 
in Not Setting the Arbitrators’ Decisions Aside 
and in Confirming and Enforcing Same. 

The pleading of fraud, undue means, evident partial- 


ity, corruption and excess of the arbitrators’ powers is 
found in the first cause of action of Plaintiff’s 
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Amended Complaint, more particularly Paragraph X XI, 
pages 8 and 9 thereof. [TR. pp. 72-73.] The proof 
thereof being contained in Exhibits 1, 2, 3, 4, 5, 6A, 
6B, 6C and 7, together with the Answers to Interroga- | 
tories which were submitted in opposition to Defend- 
ant’s Motion for Summary Judgment. 


The lower Court in its Findings, Conclusions and 
Judgment ignored and omitted any consideration of the 
grounds set forth in the Arbiiranan Aci, 9 OsS7Cmton 
setting an arbitration award and decision aside. In sub- 
stance the Findings, Conclusions and Judgment of the 
lower court were tantamount to holding that the provi- 
sions of the Arbitration Act and the relief available 
thereunder were not applicable and a denial of any re- 
lief under the Arbitration Act. In each of the fore- 
going respects the lower court erred, such error being 
hereinafter more particularly set forth. 


H-1. The Arbitration Decisions Should Be Set Aside 
for Evident Partiality and Corruption. 


The claim of evident partiality was made and the 
Court was under a duty to review the record to deter- 
mine if evident partiality had been shown on the part 
of the Arbitrator. Saxis Steamship Co. v. Multifacs 
International Traders Inc., supra, 375 F. 2d 577, 582. 
In the present case both evident partiality and corrup- 
tion on the part of the area arbitrator was shown. 


The Arbitration Act 9 U.S.C.A., Section 10, Subdi- 
vision (b), for setting aside an arbitration award pro- 
vides: 

“Cb) Where there was evident partiality or cor- 
fuption in the arbitrators, or either of them.” 
(Emphasis added. ) 


Plaintiff pleaded the ground of evident partiality for 
setting the arbitrators’ decisions aside. [TR. pp. 7I- 
72.| The grounds for setting aside an arbitration 
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moe as are set iorth in the Arbitratiow Aci 9 U.S.C. 
Sec. 10, are applicable to setting aside an arbitration 
award arising from a collective bargaining agreement. 
General Electric Company v. Local 205 United Elec- 
trical, Radio and Machine Workers of America, 353 
U.S. 547, 548. 

The affidavit of Curt Johnston, President of Local 
ie, (Ex. 2, par. 27, TR. pp. 439-440], sets forth the 
conversation resulting from a call placed by the area 
arbitrator, Germaine Bulcke, subsequent to the Union’s 
refusal to arbitrate cases 8 through 12 on the ground 
that Section 17.81 does not include Union officials and 
such arbitration was against Federal and State laws, 
said conversation being prior to the Area Arbitrator ar- 
bitrating cases 5 through 12 ex parte. The conversa- 
tion proceeded with the Area Arbitrator attempting to 
induce Johnston to continue the arbitration and stating 
[TR. p. 440]: 

“It would look better even though we both know 
Velasquez is guilty, and heaven knows I have 
tried to help the guy, if you would be there to at 
least go through the motion.” 


The affidavit continues in Paragraph 30 [TR. p. 
441], that the Area Arbitrator was the only one who 
took or heard any evidence. The affidavit, in para- 
graph 37 [TR. p. 444], sets forth the conversation 
had with the Area Arbitrator soon after the Coast Ar- 
bitrator’s decision was rendered, in which conversation 
the Area Arbitrator stated: 

“What has happened has happened and one might 
as well now accept the deregistration of Velasquez 
then try to negotiate a deal to see if Harry could 
have him reinstated as a Class B Longshoreman 
and in possibly six months to a year he may be able 
to be promoted to Class A. You may have to have 
some type of agreement that Velasquez will never 
run for office again to help induce the employers 
to reinstate him.” 
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The statements of the Area Arbitrator clearly show 
that he had prejudged the case and had found Velas- 
quez guilty even before hearing the evidence; what the 
Area Arbitrator wishes was someone to go through the 
motions of a defense, which is tantamount to asserting 
that a defense would be useless. 


Arbitration provides by law that arbitrators be im- 
partial and there be no corruption. An arbitrator that 
in substance and effect announces what his decision is 
going to be before the arbitration and then proceeds to 
arbitrate ex parte cannot be said to be impartial. After 
evidencing his partiality the arbitrator proceeded ex 
parte with the arbitration either with a pre-conceived 
bias which prevented him from being impartial, or with 
orders to proceed and find in a certain manner. By 
either view that award must be set aside under 9 
U.S.C.A., Section 10, for his partiality was evident and 
by proceeding further in his state of mind he was both 
partial and corrupt. Bulcke was not satisfied with find- 
ing Velasquez guilty, for after the award of the Coast 
Arbitrator, he intervened on behalf of defendant’s at- 
tempting to have plaintiff accept the awards, which is 
in substance asking plaintiff to give up their right to 
legal redress, he suggested a solution that Velasquez 
agree not to run for office again, which was in viola- 
tion of Section 8 (a)(1) of the Labor Management 
Relations Act. Bulcke was not only not impartial, his 
partiality and corruption continued and he placed him- 
self in the position of being an advocate. 


In Amucisia Societa Nav. v. Chilean Nitrate and 
Iodine Sales Corp., supra, (D.C.S.D. N.Y. 1959) 184 
Po oupp, 1G 7 ihe Courtestated: 


“However the decision of arbitrators can be upset 

if it was procured by fraud or corruption, if there 
was evident partiality, if the arbitrators exceeded 
their powers, or if the decision is a perverse mis- - 
construction of the law.”’ (Emphasis added. ) 
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During August 1960, plaintiff’s members were locked 
out of their employment for two weeks by defendant 
P.M.A. and as a condition of returning to employ- 
ment the Local was coerced, with Bridges lending sup- 
port to the P.M.A. into signing an agreement giving up 
their right to use an independent arbitrator and a new 
mea arbitrator Was appointed by Paul St. Sure, P2\.A. 
fmeecrcent, and Marry Bridges, 1.L.\W.U., President, to 
wit, Germaine Bulcke. During November 1964, when 
Local 13 sought to disqualify Bulcke as to an arbitration 
and to obtain an outside arbitrator they were refused 
by tlarry Bridges, 1.L.W.U. President and Paul St. 
Sure, P.M.A. President who stated that they them- 
selves were the parties to make the decision and choice 
regarding the arbitrators. [Ex. 2, Pars. 38-40, TR. pp. 
444.445; Ex. 2, Par. 48, TR. p. 448.] The area and 
coast arbitrators had been long time friends of 
i.L.W.U. President, Harry Bridges, and both arbitra- 
tors had been employed by defendant I.L.W.U. in posi- 
tions subservient to Harry Bridges. [Ans. Interrogatory 
pl IR. p. 199.] 


fie omer court erred in not finding that there 
was evident partiality and corruption on the part of the 
arbitrators and in not concluding therefore that the de- 
cisions of the arbitrators should be set aside. The 
lower Court further erred in its Conclusion Number 3 
which on page 19, lines 11 to 17 thereof [TR. p. 624] 
which provides: 
“Local 13 and Velasquez through their Agent, 
ILWU, have both had their ‘day in court’— 
fully, fairly and finally, with their right metic- 
ulously protected and honored. They lost, but 
only after a bitter battle in an open arena before 
two honest Arbitrators—Area and Coast—fair 
Tikes.” 


Said conclusion is not supported by either the facts 
or the law and is contrary to both the facts and the law. 
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H-2. The Arbitration Decisions Should Be Set 
Aside as Being in Excess of the Powers of the 
Arbitrators, Not Adequately Grounded in the 
Collective Bargaining Agreement and as Hav- 
ing Been Arrived at by a Manifest Infidelity 
of the Arbitrators to Their Obligations. 


By the terms of the collective bargaining agreement, 
the arbitration involved, whether ex parte or other- 
wise, was extremely restricted and severely limited the 
powers of the arbitrators. The arbitrators not only ex- 
ceeded their powers and “manifestly” disregarded both 
the law and the collective bargaining agreement, they 
showed a manifest infidelity to their obligations by not 
rendering opinions and decisions adequately grounded 
in the collective bargaining agreement; therefore, the 
opinions and decisions cannot be enforced and must be 
set aside. 


The Arbitration Act 9 U.S.C. Sec. 10 (ad) provides 
as grounds for setting aside an arbitration award as 
follows: 


“Where the arbitrators have exceeded their powers, 
ee? 


In the present matter, Section 17.52 of the Pacific 
Coast Longshore Agreement [Ex. A attached to the 
complaint] provides in part as follows [TR. p. 53]; 
“Powers of the arbitrator shall be limited strictly 
to application and interpretation of the agreement 
aS Wwiiieily sr 

Section 17.53 provides in part: 
“Arbitrators’ decisions must be based upon the 


showing of facts and their application under the - 


specific provisions of the written agreement and 
be expressly confined to, and extend only to, the 
particular issue in dispute.” 
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Section 17.62 provides in part: 
“The arbitrator shall act with his powers limited 
strictly to the application and interpretation of the 
Agreement as is written.” 


Section 22.1 provides: 

“No provision or term of this Agreement may 
be amended, modified, changed, altered or waived 
except by a written document executed by the 
parties hereto.” 


The provisions out of which the arbitration pur- 
portedly arose was Section 17.81 of the Pacific Coast 
Longshore Agreement. Its applicable portion is as fol- 
lows: 

“17.81 All longshoremen shall perform their work 
conscientiously and with sobriety and with due re- 
gard to their own interests shall not disregard the 
interests of the employer. Any ecatplovee who is 
guilty of deliberate bad conduct m7 connection with 
his work as a longshoreman or through illegal stop- 
page of work shall cause the delay of any vessel 
shall be fined, suspended, or for deliberate repeated 
offense, cancelled from registration .. .”” (Emphasis 


added. ) 


Section 1.71 defining longshoreman provides: 


“The term ‘longshoreman’ as used herein shall 
mean any man working under this Agreement.” 


The power of the arbitrator under Sections 17.52, 
W753, and 17.62 oi the Pacific Coast Longshore Agree- 
ment are extremely limited twice in the agreement it is 
set forth that the arbitrators’ powers are “‘limited strict- 
ly to the application and interpretation of the agreement 
as written” and Section 17.53 adds the additional re- 
Striction to the power of the arbitrator in that his de- 
cision “must be based upon the showing of facts and 
their application under specific provisions of the written 
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agreement * * *.” In brief the limitation as to applying 
an interpretation of the agreement as written makes its 
interpretation and application one of law, and the arbi- 
tration award void as being in excess of the arbitration 
powers if their interpretation is contrary to law. The 
further provisions of Section 17.53 are sucli tliat 
there is not a showing of facts to support the award 
that the award is also further void under Section 10(d) 
of the Arbitration Act as being in excess of the arbi- 
trator’s powers. Section 22.1 provides that an amend- 
ment or modification must be in writing signed by the 
parties. 


In Boemg Co. v. International Union United A., A. 
and A.J. Workers, 231 F. Supp. 930, 932 (2 Denke 
1964); affirmed, Boeing Co. v. International Union 
United A., A. and AI. Workers (3rd Cir. 1965) in 
denying arbitration and interpréting an agreement which 
provided: “The jurisdiction of the arbitrator shall be 
limited to a determination and application of the specific 
provision of this agreement at issue. * * *” the court 
stated: 

(4) The exclusionary clause in the arbitration 
article, that the ‘jurisdiction of the arbitrator shall 
be limited to * * * the interpretation and applica- 
tion of the specific provisions of this agreement at 
issue’ can only mean that it was intended to limit 
the scope of arbitrable matter.” 


Section 17.81 strictly and clearly applies only to an em- 
ployee in respect to deregistration. The provision not 
only specifically and clearly uses the word “employee,” 
it also places the bad conduct ‘in connection with his 
work as a longshoreman.”’ By its terms, and the terms 
of Section 1.71 as written, the applicable provisions of 
Section 17.81 only applies to an employee of perforni- 
ing longshore work under the Pacific Coast Longshore 
Agreement and any interpretation to the contrary is in 
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excess of the arbitrator’s powers and jurisdiction and 
miciebe set aside under Section 10 (d) of 9 U.S.C.A. 
The provisions of Section 17.81 being clear and unam- 
biguous and the interpretation being limited to “the 
contract as written’ the interpretation is one of law 
and an interpretation which this Honorable Court has 
the power to make. Old Dutch Farms, Inc. v. Milk 
Drivers and Dairy Employees Union, supra, 359 F. 2d 
598: Watkins v. Hudson Coal Co., supra, 151 F. 2d 
O11. 

Mie lower Court was correct in its Pindine Nayis K. 
ikeep ols! That the award manifestly disgesards 
the collective bargaining agreement and the law,” but 
erred in not concluding that for these reasons the de- 
cisions of the arbitrators should be set aside. 


Further, in this regard as set out in Points D through 
D-4 hereof, the Labor Management Relations Act, 
Sections 7 and 8 (a) (1) and (2) prevents the inclusion 
Pislimiom O1ticials in the interpretation Of Section 17.61 
and the provisions of the Labor Management Relations 
Act must be read as a part of every collective bargaining 
Agreement and the Agreement interpreted in light 
thereof. 

N.L.R.B. v. News Syndicate Company, supra; 

Pacific Tel. & Tel. Co. v. Communication Work- 
ers of America, supra, 

Manseau v. United States, supra; 

Flores v. Barman, supra. 


The decision in the case of United Steelworkers v. 
Enterprise Wheel and Car Corp., supra, 360 U.S. 593 
bears greater weight when one considers that the arbi- 
tration provisions of the collective bargaining agreement 
in that case was much broader in scope and not limited 
as in the present case. The collective bargaining agree- 
ment provided that any difference “as to the meaning 
and application” of the agreement should be submitted 
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to the arbitrator and the arbitrator’s decision ‘‘shall be 

final and binding upon the parties.” The Court at 

page 597, stated: 
‘““  . Nevertheless an arbitrator is confined to in- 
terpretation and application of the collective bar- 
gaining agreement, he does not sit to dispense his 
own brand of industrial justice. He may of course 
look for guidance from any source, yet lis award 
is legitimate only so long as it draws its essence 
from the collective bargaining agreement. When 
the arbitrators’ words manifest an infidelity to 
this obligation, courts have no choice but to refuse 
enforcement of the awards. * * *.’ (Emphasis 


added. ) 


Neither the Area or Coast Arbitrator interpreted the 
contract as written, both exceeded the power under the 
agreement and included Union officials in the interpre- 
tation and application of Section 17.81. The Coast Ar- 
bitrator deregistered Pete Velasquez from any employ- 
ment with any company under the agreement by rea- 
son of his alleged activities as a union official. In an 
attempt to justify his position and interpretation of Sec- 
tion 17.81 the Coast Arbitrator at page 7 of his decision 
stated (Appendix IT): 

“For purposes of assessing a penalty this provision 
includes Union officers. They are employees only 
on leave when elected'to Union cimce. 34 


The arbitrators not only exceeded their powers in 
rendering their decisions, as their decisions were not 
adequately founded in the collective bargaining agree- 
ment, they manifested an infidelity to their obligations ‘ 
and dispensed their own brand of industrial jus- 
tice contrary to the provisions of the decision.of United 
Steelworkers v. Enterprise Wheel and Car Corp., supra, 
S60 57505. 
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The Collective Bargaining Agreement is not itself 
a contract of employment, it is a trade agreement with 
the individual contracts of employment being separate 
therefrom. (MacKay wv. Lowes, Inc., (9th Cir.) supra, 
te2) i. 2d 1/0); (N.L.R.B. v. Wooster Div. of Borg- 
Warner Corp., supra, 236 F. 2d 898). Therefore, dur- 
ing the alleged incidents of cases 5 through 12, no con- 
tract of employment existed between defendant P.M.A. 
and Peter Velasquez; the only contract of employment 
which existed was between plaintiff, Local 13, and Pete 
Velasquez who was a union official and an employee 
solely of plaintiff herein. [TR. p. 395, Velasquez Par. 
5; TR. pp. 434, 435, Johnston Par. 11; TR. p. 9, John- 
ston, Par. 25.] Consequently, for this additional reason 
the provisions of Section 17.81 could not be applied to 
Pete Velasquez in respect to cases 5 through 12 and no 
arbitrable issue was raised. Whether this was an arbi- 
trable issue or not is a matter solely within the juris- 
diction of this court to decide. Atkinson v. Sinclair 
Refining Co., supra. 

If it had been legal to include the employees of Local 
3 in Section 17.81, which it is not. the parties did 
not make such an inclusion in 17.81 and having omitted 
(nion officials therefrom the arbitrator cannot now 
make such an inclusion. (Pacific Tel. & Tel. Co. v. 
Communication Workers of America, (1961) 190 F. 
Supp. 689). Likewise, the arbitrator was bound to in- 
terpret the contract as written and any such inclusion 
made by the arbitrator is void as a matter of law and 
should be set aside. 

ie court in Paciac Tel. G Tel. Co. v. Commnmeica- 
tion Workers of America, supra, at page 693 stated: 

“* * * Where there is an exception or reservation 
in a contract, it is presumed that no other excep- 
tions or reservations are intended. Fendall v. Miil- 


ler, 99 Or. 610, 196 P. 381. The law will not in- 
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sert by construction, for the benefit of one of the 
parties, an exception or condition which the par- 
ties, either by design or neglect, have omitted by 
their own contract. * * *” 


In holding that there was no arbitrable issue, the 
court in Industrial Trades Union v. Woonsocket Dvye- 
img Co., 122 F, Supp, 872, 875, stated: 

“Collective bargaining agreements like other con- 
tracts are to be given a reasonable construction, not 
one which results in injustice and absurdity. Wea- 
ver v. United States, 8 Cir., 1954, 210 F. 2d 
rolls 


The court further cited with approval from Pawtucket 
Mach. & Supply Corp. v. Monroe, (1947) 71 R.I. 162, 
the following: 
“k * * The intention sought is only that expressed 
in the instrument and not some undisclosed inten- 
tion that the parties may have had in mind.” 


Section 17.81 shows no intent to include union offi- 
cials therein and by its own wording excludes them, the 
obvious reasons being that such inclusion would be a 
violation of the Labor Management Relations Act and 
officials are not employed under the contract. To make 
such an inclusion would result in an injustice, absurd- 
ity and manifest disregard for the law. 


In similar respect the court in N.L.R.B. v. Gulf At- 
lantic Warehouse Co., (Sth Cir. 1961) 291 F. 2d 475, 
477, stated: 

me We think that ordinarily the language of 
the contract as finally agreed upon must be con- 

strued by the courts in accordance with ordinary 
rules of construction without reference to the give 
and take of the bargaining sessions which produced 
the final terminology. Otherwise we would abandon 
completely the parol evidence rule when dealing 

with this type of contract.” , 
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The only award the lower court could affirm is one 
which grants relief under the contract, when as in the 
present case where the award exceeds the express writ- 
ten terms of the contract then the court is duty bound 
to set the award aside. In support thereof the court in 
Woody v. Sterling Aluminum Products, Inc., (1965) 
e459 F. Supp. 755, 770, stated: 

“And the authority of an arbitrator to make such 
an award is dependent upon the language of the 
contract, so that when the Court enforces the 
award it is granting relief under the contract and 
not exercising jurisdiction independent thereof.”’ 


Also: 
United Steel Workers v. Enterprise Wheel and 
Cat Corp., sépra, 360 U.S. 593. 


In the present case the arbitrators did not grant re- 
lief under the contract, they exercise jurisdiction inde- 
pendent thereof, and the lower Court correctly found 
the decisions of the arbitrators was a manifest disre- 
mard for the contract. [Finding No. 18, K.T.R. 618.] 


Arbitration agreements in respect to the powers of 
the arbitrators may be broad and liberal or the powers 
may be limited or severely restricted. In the present 
case the parties chose to severely restrict the powers of 
the arbitrator, therefore, any award which is in ex- 
cess of the power granted is void and must be set aside 
Under Section 10 (d) of the Arbitration Act, 9 
U.S.C.A. In the above regard the cases herein above 
cited involve arbitration agreements where the powers 
of the arbitrator were broader than in the present case. 
Cases may be cited in which by the terms of the arbi- 
tration agreement the powers of the arbitrator are even 
broader than in the above cited cases, however. such 
cases do not alter plaintiff's rights arising from re- 
stricted powers of the arbitrators and are therefore not 
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necessarily authority for any proposition in the present 
case. 
In the case of /nternational Ass'n. of Machinists v. 
Hays Corporation, 296 F. 2d 338, 343, the court stated: 
“The arbitrator is not a free agent dispensing 
his own brand of industrial justice. And if the 
award is arbitrary, capricious or not adequately 
grounded in the basic collective bargaining con- 
tracts, it will not be enforced by the courts.’ 
(Emphais added.) 


In the case of Continental Materials Corp. v. Gaddis 
Minnug Co., 396 F. 2d 952 (10th Cir. 1962), the cours 
stated: 

“Clearly, the decision of the arbitrators, if be- 
yond their jurisdiction has no more effect than a 
similar judgment of a court.” 


In the present case the arbitrators exceeded their 
jurisdiction and dispensed their own brand of indus- 
trial justice. 

The arbitrators’ powers in the present case were re- 
stricted to applying facts to the contract as written. To 
arrive at their decisions they altered and modified the 
contract, contrary to Section 22.1 then applied the 
facts; in doing so they exceeded their powers. J. P. 
Greathouse Steal Erectors Inc. v. Blount Bros. Const. 
Co., 374 F. 2d 324. They exceeded their powers to 
such a degree that the decisions were a manifest disre- 
gard for both the collective bargaining agreement and 
the law. [Finding No. 18 K., TR. p. 618.] _ 

As was set forth in Williams uv. Pacific Maritime 
Assoctation, supra, (9th Cir.) 384 F. 2d 935, 939 in re- 
spect to Section 22 of the Pacitic Coast Longshore 
Agreement which is before this Court: 

“But 1f there were an agreement to such rules, 
they were not adopted in accordance with the re- 


mig 7 e. 


quirements of the basic collective bargaining agree- 
ment which provided in Section 22: ‘No provision 
or term of this agreement may be amended, modi- 
fied, changed, altered, or waived except by written 
document executed by the parties hereto.” 


The terms of the Pacific Coast Longshore Agree- 
ment in every instance prevented the arbitrators from 
modifying or altering it. In the same respect acquies- 
cence by Harry Bridges into any interpretation of the 
agreement was of no effect; any reliance by the arbi- 
trators on any oral statement in respect to the mean- 
ing of Section 17.81 was in derogation of their duty to 
interpret the contract “as written” and a procedure 
which was not only in excess of their powers but a man- 
ner of obtaining the opinions and decisions by “undue 
means” contrary to the provisions of the Arbitration 
ie OW a5.C. Sec. 10. 


The lower Court erred in not considering, finding 
and concluding that the Arbitrators had exceeded their 
powers and that the decisions and opinions of the arbi- 
trators were not adequately grounded in the collective 
bargaining agreement. The lower Court further erred 
in not setting the opinions and decisions of the arbi- 
trators aside on the ground that they were in excess of 
the arbitrators’ powers and not adequately grounded in 
the collective bargaining agreement. 


H-3. The Decisions of the Arbitrators Should Be 
Set Aside Both on the Grounds of Actual and 
Constructive Fraud. 


Plaintiff pled the grounds of fraud for setting the 
arbitration opinions and decisions aside. [TR. pp. 72- 
73.| The Court did not consider such grounds and 
erred in not doing so. The record of the arbitration 
adequately discloses constructive fraud and the matters 
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set forth in the lower Court clearly disclosed actual 
trai. 

The Ariitration Act, 9 U.S.C. Section 0G a ne= 
vides that an award may be set aside when it was pro- 
cured by “fraud.” In the case of Marine Transit Cor- 
poramon v. Drefays, (1932) 284 U.S. 263, 525) Cragg 
the Court stated: 

“We do not conceive it open to question that, where 
the Court has authority under statute as we find 
that it had in this case, to make an order for arbi- 
tration the Court also has the authority to confirm 
the award or to set it aside for irregularity, fraud, 
ultra vires or other defects.’ (Emphasis added.) 


In the case of Anthony P. Mills, Inc. v. Wilmington 
Housing Authority, 179 F. Supp. 199, 202, where the 
government contracting officer made serious errors in 
calculations, his decision was labeled constructive fraud 
as it constituted obvious and gross error. The Court 
stated: 

“Nor is it necessary, in order for the Courts to set 
aside such a decision, opinion or finding, that the 
conduct of the arbitrator amount to actual fraud. 
A finding of constructive fraud is sufficient. Thus, 
the finding or decision will be set aside if the de- 
cision was fraudulent or was induced by such in- 
attention or indifference to imply bad faith (cita- 
tion) or, there is proof of constructive fraud or 
gross mustake of such character as to amount to 
palpable and substantial wrong.” (Citation.) (Em- 
phasis added. ) 


As set forth in Point H-1 hereof, the area arbitrator, 
before proceeding ex parte to hear and decide cases 
numbered 5 through 12. expressed his opinion at the 
euilt of Velasquez and requested at least a token de- 
fense. The area arbitrator then proceeded to arbitrate 
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ex parte and found Velasquez guilty on Case No. 10 
mvolvine the “SS ORNEFJELL” [TR. p. 401, pars. 
19-27} and Case No. 9 involving the “SS KOHKA 
MARU” [TR. pp. 407-410, pars. 32-37], each being 
matters which Velasquez had handled under the advice 
of the area arbitrator and in doing so followed the ad- 
vice of the area arbitrator. The area arbitrator further 
found Velasquez guilty in Case No. 11 which did not 
involve the Pacific Coast Longshore Agreement but 
mamen involved the I1.L.W.U.- Teamster pact. [TR. 
pp. 403-404, pars. 28-32. | 


Mite matters in respect to CasewNo, 9 the SS “OR- 
mei”, Case No. 10, the SS “KOKA MARU” 
aud Case No. 11, which only involved the I.L.W.U. - 
Teamster pact, together with the manner in which the 
Area Arbitrator, Germain Bulcke, advised Velasquez, 
in advance, as to how to handle complaints, is set forth 
in Appendix V together with the citations in respect to 
the more complete facts. 


The actions and findings of the area arbitrator 
against Pete Velasquez in the above matters was tanta- 
mount to actual fraud. The area arbitrator proceeded 
ex parte in violation of Section 17.281 of the agreement 
and he applied Section 17.81 to Union officials contrary 
to the provisions of the Labor Management Relations 
Act and the clear wording of the Section. In this 
respect the award of the arbitrators can be set aside if 
it was procured by fraud or corruption. Amcizia 
Societa Nav. v. Chilean Nitrate and Iodine Sales Corp., 
supra. The fraud need not be actual for constructive 
fraud is sufficient and exists where the decision was 
induced by such inattention or indifference so as to im- 
ply bad faith or where the decision was arbitrary or 
grossly erroneous. dunthony P. Mills Inc. v. Wilming- 
ton Housing Authority, supra. 
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The area arbitrator in proceeding ex parte contrary 
to the provisions of Section 17.281 of the agreement, 
and the arbitrators including Union officials in Section 
17.81 contrary to the Labor Management Relations Act 
and the clear wording of the Section and Section 1.71 
at the very minimum showed such an indifference or 
inattention as to imply bad faith, which itself 1s con- 
structive fraud, even if the actions of the arbitrator 
were classified as a mistake, the mistake is so gross as 
to amount to palpable and substantial wrong which it- 
self is fraud of a nature which voids the awards and de- 
cisions. The foregoing is supported by the court’s Find- 
ing 18.K. [TR. p. 618] which found the decisions of 
the arbitrators to be a manifest disregard for both the 
contract and the law. 

The area arbitrator further showed an indifference 
amounting to constructive fraud in that he found Velas- 
quez guilty in case after case when the record was and 
is devoid of any evidence that the particular ship or 
ships involved were delayed, which delay is a necessary 
element to constitute a violation of Section 17.81 and 
deregistration thereunder. The coast arbitrator showed 
the same indifference in his review of the record and 
deregistration of Pete Velasquez. For these same rea- 
sons the decisions of the arbitrators not only amounted 
to constructive fraud but were also arbitrary, capricious 
and not adequately grounded in the collective bargaining 
agreement and should have been set aside. Juterna- 
tional Ass’n. of Machinists v. Hayes Corporation, supra. 

In similar respect the statement of the area arbitra- 
tor, prior to arbitrating Cases No. 5 through 12, ex 
parte, that “* * * we both know Velasquez is guilty 
* eK *” TTR. p. 440] and then requesting Curt Johnston 
to at least go through the motions of a hearing, show 
the arbitrators state of mind to be that which strongly 
lends to the aforesaid fraud. 
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The lower Court erred in not finding and concluding 
that the arbitrators’ decisions and opinions were made 
and rendered as a result of fraud and therefore setting 
the opinions and decisions aside. 


H-4. The Arbitrators’ Decisions Were Obtained by 
Undue Means. 


The Arbitration Act 9 U.S.C. Section 10 (a) pro- 
vides that an arbitration award may be set aside 
when it was procured by “undue means.” The broader 
ground of “undue means’’ is itself sufficient to in- 
clude many of the reasons set forth in this brief for 
setting the decisions of the arbitrators aside. Included 
in such grounds is the fact that the decisions were in 
manifest disregard for the law as set forth in Points D 
through D-4 hereof, were against public policy as set 
forth in Point E hereof, were a result of a connivance 
and conspiracy as set forth in Point I hereof, and that 


the area arbitrator proceeded ex parte as previously set 
forth. 


The lower Court erred in not finding and concluding 
that the decisions of the arbitrators were procured by 
undue means based upon each of the above included 
reasons and in not therefore setting the awards aside. 


The pleading of the connivance and conspiracy on the 
part of defendants is contained in paragraph XXI of 
plaintiff's amended complaint. [TR. pp. 72, 73.] The 
uncontroverted evidence clearly proves the connivance 
and conspiracy of defendants to apply Section 17.81 to 
union officials and thereby bring about the deregistra- 
tion of Pete Velasquez. Some of the more salient facts 
evidencing the connivance and conspiracy are sum- 
marized in Point I of this brief. 
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I. The Aspects of the Present Case Are Twofold, 
to the Extent of the Rights of Velasquez as a 
Member He Was Entitled to Any and All 
Remedies Which May Exist by Reason of 
Either Arbitrary, Discriminatory or Bad Faith 
Conduct Which Breaches the Duty of Fair 
Representation. 


Though as previously set forth in Points A and B 
hereof, a breach of the duty of fair representation as set 
forth in the cases of Humphrey v. Moore supra, and 
Vaca v. Stipes, supra, is not a necessary element for 
plaintiti’s recovery, However, the aspects Vomeune 
present case are twofold. First, plaintiff has been dam- 
aged by the arbitration award as previously set forth 
and is entitled to its recovery vacating and setting aside 
the arbitration opinions and decisions as previously set 
forth. Secondly, plaintiff’s member, and former offi- 
cial, Pete Velasquez, was also personally and greviously 
damaged by the arbitrator’s opinions and decisions as set 
forth in point hereof. 


The arbitration was brought by defendant, P.M.A. 
against plaintiff, Local 13, and defendant P.M.A. pro- 
ceeded ex parte against plaintiff, Local 13, when plain- 
fitt, Local 13, refused to arbitrate cases 5 thionueiae 2s 
(Appendix I.) Local 13 had a standing in the arbitra- 
tion to represent the member and vindicate his rights 
and had the same standing in the lower court. /nterna- 
tional Usmon v. Hoosier Cardinal Corp., smpra, 383 US! 
696. 

After the Area Arbitration the matter was referred 
to the Joint Coast Labor Relations Committee, and the 
Committee referred the matter to the Coast Arbitrator 
which was the final stage of the grievance procedure. 
At this higher level it was customary that the employee 
and Local Union be represented by officials of the In- 
ternational. [Finding No. 15, 16, TR. p. 615.] The 
Coast Arbitrator having the power to review the prior 
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decision. [Sec. 17,261 Pacific Coast Longshore Agree- 
ment TR. p. 53.] 

In respect to any representation given or made by the 
International Union before the Coast Arbitrator, any 
participation in or regarding the proceedings at any 
level, the International Union owed its duty of fair rep- 
resentation to plaintff’s member, Pete Velasquez. This 
duty of fair representation being one that is not derived 
from the collective bargaining agreement but implied 
from the Union’s rights and responsibilities conferred 
by federal labor statutes, Himphrey v. Moore, supra, 
Dp 355 and 356. he same liability for breach of the 
imemipers rights also attaches to the employer, P.M.A.., 
ion its participation. Vaca v. Sipes, sepra, pp. 178, 183 
and 188. 

In determining a Union member’s rights and the ex- 
tent of the statutory duty of fair representation, the 
court in Vaca v. Sipes, supra, at page 190, stated: 

foo a Breach of the Staintony duty on tain iep- 
resentation occurs only when a Union’s conduct to- 
ward a member of the collective bargaining unit is 
notary disermumatory, oF il bad faith, “> * 


The elements of the duty thereby being in the dis- 
junctive and the duty is violated if the conduct is either 
arbitrary or discrinunatory or in bad faith. 

Any single one of the three elements set forth in 
Vaca v. Sipes, supra, was sufficient to show the bad 
faith necessary to require the arbitration decisions and 
opinions be set aside. However, in the present matter, all 
three of the elements were present. 

@he court in Vaca v. Sipes, supra, at page 178, 
stated : 

“Under this doctrine, the exlusive agent’s statutory 
authority to represent all members of a designated 
unit includes a statutory obligation to serve the in- 
terests of all members without hostility or dis- 
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crimination toward any, to exercise its discretion 
with complete good faith and honesty and to avoid 
arbitrary conduct.” (emphasis added. ) 


Among other matters, Harry Bridges’ actions in tell- 
ing Velasquez in an angry manner that he, Bridges, was 
the only one who could save him if the matter came 
before the Coast Arbitrator and then telling Velasquez 
that he was done, through and all washed up [TR. p. 
447]; Int. No. 31, TR. pp. 202, 203] taken together 
with Bridges acquiescing the P.M.A.’s position, before 
the Coast Arbitrator, that Section 17.81 applied to Un- 
ion officials, when such a position was flagrantly 
against Union principles [Finding No. 1, TR. p. 618] 
and the fact that never before had Section 17.81 been 
applied to Union officials, though if such application 
was possible, which it is not, greater cause had previ- 
ously existed to apply it against other officials [TR. p. 
397], clearly shows the action to have been arbitrary 
and also discriminatory and in bad faith. 

In similar respect the sacrificing of Pete Velasquez 
to gain the arbitration in the belly packing matter [TR. 
p. 424], taken with the fact that both defendants had 
previously jointly deregistered 81 men to get to another 
man, Stanley Weir, a critic of Bridges and the Pacitie 
Coast Longshore Agreement, and deregister him [TR. 
pp. 449, 450], further shows the discriminatory, arbi- 
trary and bad faith nature of the activities of the de- 
fendants. Same is important considering the joint 
control of registration is a manner of eliminating criti- 
cism and opposition. [TR. pp. 449, 450. ] 

In addition: Bill Ward, International ~orticmay 
who Velasquez was to oppose in running for office, 
stated that the would take care of Velasquez up there. 
[TR. pp. 409, 410 and 432.] The P.M.A. did not make 
a snap decision in their deregistration of Pete Velas- 
quez, but considered it over a long period of time. [TR. 
p. 203.] The P.M.A.’s Agent, Mr. McEvoy, stated 
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that they were out to get Velasquez for what he had 
done as a union official as Velasquez knew the contract 
too well. [TR. pp. 421, 422.] Velasquez did know the 
contract well. During the time he administered the con- 
tract as a union official he handled the labor disputes 
arising under the agreement and won substantially all 
of them including the arbitrations. [TR. p. 397. ] 


The P.M.A. blacklisted Velasquez to force the matter 
to arbitration and attempted to bypass the grievance 
procedure and have the matter heard initially before 
mie Coast Arbitrator. |TR. p. 437.| The P.M.A. 
proceeded ex parte in violation of Section 17.281 of the 
Agreement. In cases No. 3 and 4, the matters were 
carried out pursuant to prior instructions by Bridges. 
[TR. pp. 419, 421; TR. pp. 416, 418.| In other cases, 
Velasquez was following the instructions of the Area 
Arbitrator, and many of the cases involved situations 
created by defendant P.M.A. which ultimately resulted 
in the discharge of employees by P.M.A. under ques- 
tionable circumstances. (Appendix V.) 


The opinions and decisions of the arbitrators mani- 
festly disregarded the law and the collective bargaining 
agreement. | Finding No. 18 K, TR. p. 618] and both 
defendants had jointly engaged in a long course of con- 
duct in harrassing plaintiff and its members. [TR. pp. 
m3/, 438; TR. p. 410.] The Area Arbitrator an- 
nounced Velasquez’ guilt, even before proceedings e+ 
parte [TR. p. 440] and later suggested a deal could 
possibly be made to re-register Velasquez if he would 
agree not to run for office again. [TR. pp. 434, 444. ] 


A more complete summary of the evidence sustaining 
the foregoing and the citations to the more complete 
statement of the facts is set forth in Appendix VI. The 
above matters, though only part of the matters set forth 
in the affidavits and answers to interrogatories, were 
more than ample to carry the matter to trial on the 


—106— 


issue of the breach of “fair representation” and to es- 
tablish the breach of duty. 

The lower court erred in not finding and concluding 
that the actions of defendant were arbitrary, discrim- 
inatory and in bad faith and were a breach of the duty 
of fair representation and therefore setting the arbi- 
trator’s opinions and decisions aside. 

The lower court further erred in its Finding No. 19 
which in substance finds any allegations inconsistent 
with the court’s findings of fact to be untrue [TR. pp. 
618, 619], and finding being in error as not supported 
by and contrary to the evidence and in substance finding 
that the duty of fair representation had not been 
breach and arbitrary, discriminatory and bad faith con- 
duct had not taken place. 

The lower court further erred in its conclusions Num- 
bered III and IV and the subdivisions thereof [TR. pp. 
619, 636]. in that said conclusions which conclude that 
there was no breach of the duty of fair representation 
or arbitrary, discriminatory or bad faith conduct are 
not supported by the facts or the law and are contrary 
to the facts, the law and the express findings of the 
COUT, 


J. The Lower Court Erred in Its Conclusion No. 
IV Which Is Contrary to Both Fact and Law 
and More Particularly in Its Conclusion No. 
IV-K. 


The court’s Conclusion No. IV involves eleven sub- 
divisions commencing with A. and terminating with K. 
[TR. pp. 624, 639.] The conclusion is interpersed with 
factual matters, reasoning, argument and legal author- 
ity, however, the substance and effect of the conclusion 
is contained in the headings of each subdivision and 
provides as follows: 

“The ILWU did not breach tts duty of taig 
representation ** *” 
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Pie ecch 10rt mm = eimtss A amas of the argument 
herein, the duty of fair representation as referred to by 
the courts in such cases as Humphrey v. Moore, supra, 
and Vaca v. Sipes, supra, has no application in respect 
to the setting aside an arbitration award by one who 
is a party to the award. Among other reasons is that 
the right to arbitrate arises from the Collective Bar- 
gaining Agreement and the employer Union relation- 
ship. Woody v. Sterling Aluminium Product, Inc., 
supra. On the other hand, the duty of fair representa- 
tion arises from statutory labor laws, not the Collec- 
tive Bargaining Agreement, and is enforced by and on 
behalf of, a union member who is not a party to the 
agreement. Vaca v. Sipes, supra; Humphrey v. Moore, 
Supra. 

To the extent which plaintiff herein seeks recovery 
fo iisehehalis based upon an arbitration had against 
plaintiff, the matter arises out of the Collective Bar- 
gaining Agreement, and plaintiff is entitled to the 
grounds for relief heretofore set forth and as are pro- 
vided by the Arbitration Act 9 U.S.C., Section 10. 
General Electric Co. v. Local 20 United Electrical Radio 
and Machine Workers of America, supra. Therefore, 
the conclusion is in error and one not supported by 
the record and the judgment rendered thereon is also 
in error and should be vacated and reversed. 


In respect to the extent that the connivance and con- 
spiracy between defendants affected the individual 
fonts Of plaintifi’s member, as set forth in Point [ 
hereof, “the duty of fair representation” was applicable. 


The error in conclusion No. IV-K, is patent within 
the conclusion which provides [TR. p. 636]: 

“K. The claun that the award is in manifest 
disregard of the collective bargaining agreement 
and the law does not raise any breach of ILWU’s 
duty of fair representation. 


98> 


It is well settled that where the parties to a 
collective bargaining contract have agreed to sub- 
mit their disputes to final and binding arbitration, 
courts will not review the merits of any controversy 
so decided. Particularly the court will not rehear 
or reweigh the evidence offered at the arbitration 
hearing. Nor will the court substitute its mter- 
pretation of the collective bargaining contract for 
that of the arbitrator. These principles have been 
stated by the United States Supreme Court in, 
United Steelworkers v. American Manufacturing 
Co., 363 U.S. 593 (1960); United Steelworkers v. 
Warrior & Gulf Navigation Co., 363 U.S. 574 
(1960).” 


First. the cases United Steelworkers v. American 
Manufacturing Co., 363 U.S. 564 (1960); United 
Steelworkers v. Enterprise Wheel & Car Corp., 363 
U.S. 593 (1960), and United Steelworkers v. Warrior 
& Gulf Navigation. Co., 363 U.S. 574 (1960) do not 
concern and have no application in respect to the duty 
of fair representation as set forth by the cases of Aiam- 
phrey v. Moore, supra, and Vaca v. Stipes, supra. 

Secondly, the above cases cited by the court are not 
in point in respect to the present case and the prin- 
ciples for which the cases are cited. When viewed in con- 
text with their facts and holdings the cases, do not 
either limit or bar the recovery sought by plaintiff in 
the lower court. 

In the case of United Steelworkers of America v. 
American Manufacturing Co., supra, the Collective Bar- 
gaining Agreement provided for arbitration of all dis- 
putes between the parties “as to the meaning, interpre- 
tation and application of the provisions of the agree- 
ment.” The suit was brought to compel arbitration 
and the lower court granted summary judgment hold- 
ing that the grievance was not arbitrable, based upon 
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the premise that the alleged grievance was not meri- 
torious. In reversing the District and Appellate Courts, 
the Supreme Court, at pages 567 and 568, stated: 

“The function of the court is very limited when 
the parties have agreed to submit all questions of 
contract interpretation to the arbitrator * * *” 
(emphasis added. ) 


corn 
1 


he courts, therefore, have no business weigh- 
ime iWemmerits or tne Srievanee, ~ * , 


and at page 569, stated: 

“There was, therefore, a dispute between the par- 
ties as to the meaning interpretation and applica- 
tion of the Collective Bargaining Agreement. Arbi- 
tration should have been ordered. * * *” 


The case of Umited Steelworkers of America v. War- 
rior & Gulf Navigation Co., supra, was also a case to 
compel arbitration. The lower court took evidence go- 
ing into the merits of the grievance and held that the 
grievance was not arbitrable. In reversing the 
lower courts the Supreme Court, at page 583, stated: 

vom armiirationm 1S aA Matteeor comnracteand 4 
party cannot be required to submit to arbitration 
any dispute which he has not agreed to submit to. 
ok ok 3k)? 

“The grievance alleged that the contracting out 
was a violation of the Collective Bargaining 
Agreement. There was therefore a dispute ‘as to 
the meaning and application of the provisions of 
this agreement’ which the parties had agreed would 
be determined by arbitration.” 


The case of United Steelworkers of America v. En- 
terprise Wheel and Car Corp., supra, is the only one of 
the three cases which approaches being in point. The 
court ordered arbitration, arbitration was had and the 
Union moved for enforcement of its award. The Dis- 
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trict Court ordered compliance and the Circuit Court 
held the award unenforceable. The arbitration provi- 
sions provided “that any differences ‘as to the mean- 
ing and application’ of the agreement should be sub- 
mitted to arbitration and that the arbitrator’s decision 
shall be final and binding on the parties.” At page 
596 the court held that the refusal of the courts to 
review the merits of an award was a proper approach, 
and at page 597, stated: 

“Nevertheless, an arbitrator is confined to inter- 
pretation and application of the collective bargain- 
ing agreement; he does not sit to dispense his own 
brand of industrial justice. He may of course look 
for guidance from many sources, yet his award is 
legitimate only so long as it draws its essence from 
the collective bargaining agreement. When the 
arbitrator’s words manifest an infidelity to this ob- 
ligation, courts have no choice but to refuse the en- 
forcement of the award.” 

Neither Umted Steelworkers v. American Manufac- 
turing Co., supra, or Umited Steelworkers v. Warrior 
& Gulf Navigation Co., supra, involved a determina- 
tion in respect to arbitrator’s decision. | However, 
Umted Steelworkers v. Enterprise Wheel & Car Corp., 
supra, did involve such a determination. There was 
nothing in the Enterprise case, supra, which in any way 
limited the relief granted by the Arbitration Act, 9 
U.S.C., Section 10. In fact even though in the Enter- 
prise case, supra, the arbitration agreement was ex- 
tremely liberal and provided that the arbitrator should 
decide any differences “as to the meaning and applica- 
tion” of the agreement and the award shall be “final and 
binding.” The court set forth therein limitations on the 
arbitrator’s powers. These limitations being consistent 
with those provided by the Arbitration Act, 9 U.S.C., 
Section 10. 
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In the Enterprise case, supra, the arbitration provi- 
sions were liberal, and in the present case the arbitra- 
tion provisions are extremely limited. In the present 
case, both Section 17.52 and 17.62 of the agreement 
provide that the “powers of arbitrator shall be limited 
strictly to the application and interpretation of the 
agreement as written,” and Section 17.53 provides that 
the decision must be based upon a showing of facts and 
their application under specific provisions of the writ- 
ten agreement. Section 22.1 provides that no provision 
or term of the agreement may be amended, altered, 
modified or waived without an agreement in writing 
signed by the parties. In the foregoing cases the 
functions of the court were limited by the liberal provi- 
sions of the arbitration agreement, in the present case 
they are not. United Steelworkers of America v. 
American Manufacturing Co., supra, at page 567. 

The distinction between the Enterprise and present 
case being that in the Enterprise case, supra, the arbi- 
trator had more leeway before he exceeded his powers; 
whereas, in the present case the arbitrator was severely 
restricted to where the interpretation became one of law 
and the arbitrator had no discretion in his interpreta- 
tion and exceeded his powers when he failed to inter- 
pret the contract as written and in accordance with the 
law. Consequently, Finding No. 18-K and Conclusion 
No. IV-K in respect to the awards being a “manifest 
disregard for the Collective Bargaining Agreement and 
the law” patently shows the error of Conclusion No. 
IV and in themselves require a reversal of the judg- 
ment. The very wording of the Finding and Conclu- 
sion show that the arbitrators exceeded their powers 
and dispensed their own brand of industrial justice in 
disregard for both the law and the Collective Bargain- 
ing Agreement “as written.” The very wording of the 
Finding and Conclusions compels the reversal of the 
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judgment in favor of defendants and compels judgment 
in favor of plaintiff. 


K. The Lower Court Erred in Its Conclusion Num- 
ber II Which Is Contrary to Both Fact and 
Law. 


The lower court’s Conclusion No. 2 is set forth at 
page 14 of its “Decision”. [TR. p. 619.] Said conclu- 
sion provides: 

“The award of the Coast Arbitrator, the award 
of the Area Arbitrator, as well as the decisions 
rendered throughout all stages of the grievance ma- 
chinery were and are in complete accordance with 
the terms of the collective bargaining agreement 
between employer and union, ‘Pacific Coast Long- 
shore Agreement, 1961-1966,’ particularly the 
terms governing the grievance-arbitration proce- 
dure. 

Each award and decision, ‘reached after proceed- 
ings adequate under the agreement, is final and 
binding upon the parties, just as the contract says 
it is. Aimrbhrey uv. Moore, 375 U.S. 335; 3a 
(1964) relying upon Drivers Umon v. Rose & Co., 
$72 0.5, 517, 510% 19a3). 


Said conclusion is in error in that as previously set 
forth the Area Arbitrator and the P.M.A. proceeded to 
arbitrate cases 5 through 12 ex parte in violation of 
Section 17.281 of the Collective Bargaining Agreement. 
The conclusion is further in error in that the arbi- 
trators awards and decisions are contrary to the facts 
and a manifest disregard for the law and the Collec- 
tive Bargaining Agreement, being violative of both the 
Labor Management Relations Act and the Collective 
Bargaining Agreement as set forth in Points D, D-l, 
D-2, D-3, D-4 and D-5 hereof and violative of public 
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policy for the same reasons as is set out in Point F. 
hereof. In this regard, and in support of plaintiff’s 
position, the lower court found that the decisions and 
awards were a “manifest” disregard for both the law 
and the Collective Bargaining Agreement. [Finding No. 
18-K, TR. p. 618.] 


In similar respect the conclusion disregards and is 
contrary to the provisions of the Arbitration Act, 29 
U.S.C., Sec. 10 and the grounds for relief provided and 
sought thereunder. Plaintiff pled and proved its 
grounds for relief under the Arbitration Act and public 
policy. The grounds for such relief and the pleading 
and facts in support thereof, are fully set forth in 
f@ints EH, H-l, H-2, H-3, H-4 and H-5 of this brief. 


The court further erred in its conclusion that the 
awards were “final and binding upon the parties.” The 
error of such conclusion is set forth in Point G of this 
brief, which clearly sets forth the reasons why an arbi- 
tration award which by its terms may provide that it is 
“final and binding”’ is not final or binding in respect to 
the right to have said award set aside under the pro- 
visions of the Arbitration Act or as being against public 
policy or a manifest disregard for the law. 


In its conclusion the lower court erred by continuing 
with its assumption that plaintiff could only seek relief 
for a violation of “the duty of fair representation” as 
set forth by the case of Humphrey v. Moore, supra. 
As set forth in Points A. and B. hereof, said 
duty was not plaintiff’s primary remedy for setting the 
arbitrator’s decision and opinions aside. However, as 
set forth in Point I hereof, in respect to plaintiff’s right 
to urge the remedies of its member, Pete Velasquez, the 
duty of fair representation was an issue and proved by 
uncontroverted evidence. Therefore, the lower court 
further erred in its Conclusion No. II. 


Se 


L. The Lower Court Erred in Jts Conclusion Num- 
bered III Which Is Contrary to Both Fact and 
Law. 


Conclusion No. III is contained in pages numbered 
14 to 19 of the lower court’s decision. [TR. pp. 619- 
624.] The conclusion is basically a repetition of the 
lower court’s Conclusion numbered II with citation of 
authority and argument in support thereof. For each 
of the same reasons set forth in Point K hereof, in re- 
spect to Conclusion numbered IJ, the lower court fur- 
ther erred in its Conclusion numbered ITI. 


The lower court in its Conclusion No. III, continued 
PERS p.-623] : 

“Nowhere in the record can we find any sup- 
port for plaintiff's attack upon the integrity of the 
ILWU and of the procedures which led to the 
Coast Arbitrator’s award and the Area Arbitrator’s 
award, * * * Nowhere is there a factual statement, 
claim or allegation of fraud, deceitful action or 
dishonest conduct.” 


Whether the foregoing be either a conclusion or finding 
same is in error. Plaintiff, in paragraph XXI of its 
amended complaint [TR. pp. 72, 73], alleged fraud, 
corruption, evident partiality, undue means, excess of 
powers, indifference and manifest disregard for the 
facts and grossly erroneous findings and conclusions of 
facts, together with the connivance and conspiracy of 
the defendants to bring about the aforesaid acts and 
the deregistration of Pete Velasquez. In paragrah VI 
of the second cause of action [TR. pp. 75, 76] plaintiti 
alleged the laws and public policy which the awards were 
violative of. 

Plaintiff fully proved the foregoing allegations by 
uncontroverted evidence. A summary of the evidence 
supporting the connivance and consiparcy is contained 
in Point I hereof, with a more complete summary to- 
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gether with the evidence references being contained in 
Appendix VI of this brief. Further, Appendix V here- 
of sets forth a summary of cases 5 through 12, as part 
of the connivance and conspiracy and evidencing how 
defendants and the Area Arbitrator contrived and 
created the situations which brought about the com- 
plaints against Pete Velasquez. The evidence clearly 
shows fraud, deceit and dishonest conduct. 


The conclusion continues [TR. p. 624]: 

“The record does show that the ILWU fought 
on behalf of Velasquez and Local 13 against 
PMA in the five steps of the grievance procedure 
vigorously and at times even vituperatively, but al- 
ways valorously and valiantly.” 


Whether the foregoing is a conclusion or finding 
same is in error as not being supported by the evidence 
or other findings and being contrary to the facts. 


The record does show that the International appeared 
at one Area Labor Relations Meeting, however, it is de- 
void of any support given to Local 13, in fact the 
contrary was shown. [TR. p. 437, par. 20; TR. pp. 
24-29.] The record shows that International Presi- 
dent, Harry Bridges, told Velasquez that he, Bridges, 
was the only one who could save him before the Coast 
Arbitrator and then told Velasquez that he was done, 
through and all washed up. [TR. p. 447, par. 46.] 
Bridges then went before the Coast Arbitrator and ac- 
quiesced in the P.M.A.’s position that Section 17.81 of 
the agreement applied to union officials. [TR. p. 447, 
par. 46.] Bridge’s action resulted in an award which 
was “flagrantly against union principles” [Finding No. 
7, FR. p. 618] and a “manifest” disregard for both 
the Collective Bargaining Agreement and the law. 
[Finding No. 18 K, TR. p. 618.] 


Bridges explained his actions by stating that “they” 
had to sacrifice Velasquez to gain the belly packing is- 
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sue, an award which was handed down by the Coast 
Arbitrator on the same day. [TR. p. 424.] The rec- 
ord does not evidence any fight by the International on 
behalf of plaintiff, Local 13, but does disclose a long 
course of conduct on behalf of the International Presi- 
dent, Harry Bridges, in lending support and assistance 
to the P.M.A. in its harassment and coercion of plain- 
tiff Local 13, and its members. [TR. p. 448, par. 47; 
Rep 436 par 22° 1. p40. pane oo, 


M. The Lower Court Erred in Its Conclusion Num- 
bered V Which Is Contrary to Both Fact and 
Law. 


The lower court’s Conclusion Numbered V is found 
at page 34 of the Court’s decision and page 639 of the 
transcript and provides as follows: 

“There is no genuine issue as to any fact ma- 
terial to the amended complaint herein. The 
amended complaint and each and every cause of 
action therein alleged fails to state a claim upon 
which relief can be granted. Plaintiff is not en- 
titled to any relief under or by virtue to any order 
or judgment setting aside or vacating the Coast 
Arbitrator’s award dated June 29, 1965, or the 
Area Arbitrator’s award dated February 13, 1965, 
or either of them.” 


Conclusion No. V is in error in that it is not sup- 
ported by the fact or the law. Defendants did not of- 
fer any affidavits or evidence in support of its motion 
for summary judgment and made and based their mo- 
tion upon “the records, pleadings. papers and docu- 
ments,’ previously filed in the action. [TR. pp. 33@ 
331.] Prior to making its Conclusion No. V the court 
made nineteen (19) Findings. Finding Numbered 19 
provides [TR. pp. 618-619] : 

“The allegations contained in Local 13’s amended 
complaint. to the extent that they are inconsistent 
with the findings of fact herein, are untrue.” 
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The burden was on the defendants to show that there 
was no material issue of fact, that they were entitled 
to judgment as a matter of law and it was incumbent 
upon the defendants to show through specific facts that 
no issue existed. Fowler v. Southern Bell Telephone & 
Telegraph Company, (5th Cir. 1965) 343 F. 2d 150, 
153. In bearing their burden defendants must produce 
affidavits or competent matter to overcome the allega- 
tions of the complaint. F. §. Bower Electric Co. v. 
fe), Hedin Construction Co., (D.C. Cir. 1963) 316 
F. 2d 362, 365. Defendants showing must be complete 
as to all the issues raised by the pleadings. Union 
Insurance Soc. of Canton, Ltd. v. William Gluckin & 
Co., (2d Cir. 1965) 363 F. 2d 946, 953. 


In similar respect the evidence must be looked at in 
the light most favorable to the opposing party and the 
summary procedure should be used sparingly in com- 
plex matters or where motive and intent play leading 
roles and the proof is largely in the hands of alleged 
conspirators and hostile witnesses. Poller v. Columbia 
Broadcasting System, (1962) 368 U.S. 464, 473, 82 
S. Ct. 486. There must be conclusive evidence sup- 
porting the movants theory whereby the movant is en- 
titled to judgment as a matter of law. Poller v. Colum- 
bia, supra, pp. 467 and 473. 


What the lower court did was to proceed without 
proof being introduced by defendants and find the 
allegations of plaintiff's complaint not to be true and 
granted summary judgment in favor of defendants. 
The lower court instead of determining whether there 
was an issue of fact remaining to be tried actually de- 
cided the issues of fact instead of leaving such issues 
to be determined at a trial. Such a procedure was im- 
proper. Umon Insurance Soc. of Canton, Ltd. v. Wil- 
liam Gluckin & Co., supra, pp. 951, 952. 


—120— 


Plaintiff was entitled to relief under the provisions 
of the Arbitration Act, 9 U.S.C., Sec. 10. General 
Electric Company v. Local 205 Umted Electrical Radio 
and Machine Workers of America, supra, p. 548. Plain- 
tiff alleged facts in its first cause of action to obtain 
such relief. [TR. pp. 72, 73.| Plaintiff was entiled 
relief upon the grounds that the decisions of the Arbi- 
trators were contrary to public policy and the Labor 
Management Relations Act. Local 45, International 
Union of Electrical Radio and Machine Workers, 
A.PL-CI.0O. v. Otis Elevator. sera.” Plaiitieieale 
leged facts in its second cause of action to obtain scch 
relict | (i pp. 7a. a: | 


In their motion for summary judgment defendants did 
not set forth facts evidencing that plaintiff was not 
entitled to such relief. However, plaintiff, in opposi- 
tion to the motion for summary judgment has set forth 
uncontroverted facts which clearly show that plaintiff 
was entitled to relief on both his first and second causes 
OL action, Said tacts in relation to the aibilrataverdes 
cisions being a manifest disregard for the law and a 
violation of public policy being set forth in Points D-2, 
D-3, D-4, D-5, and F. hereof. The facts evidencing 
plaintiff's right to relief under the Arbitration Act and 
pled in plaintiff's first cause of action are set forth in 
Points H-1, H-2, H-3, and H-4 hereof with the evi- 
dence in respect to defendants connivance and conspir- 
acy being set forth in Point I hereof and Appendix 
Viland v. 

The lower court erred in concluding that the com- 
plaint failed to state a claim upon which relief can be 
granted. 
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O. The Lower Court Erred in Its Conclusion Num- 
bered VI Which Is Contrary to Both Fact and 
Law. 


Conclusion Number VI is contained on page 34 of the 
lower court’s “decision” and provides as follows [TR. 
pro39 | : 

“There is no genuine issue as to any fact ma- 
terial to the cross-claim and counter-claim. De- 
fendant, Cross-Claimant and Counter-Claimant Pa- 
cific Maritime Association is entitled to relief un- 
der and by virtue of the cross-claim and counter- 
claim and, in particular, is entitled to an order and 


judgment confirming and enforcing the Coast Ar- 
bimaver seaward dated June 29. 1963.” 


Plaintiff answered defendants counter-claim and in 
substance set up as a defense to the attempted enforce- 
ment and confirmation of the arbitrators decisions, the 
same grounds as plaintiff alleged for setting aside and 
vacating the decisions. [TR. pp. 293, 294.] The argu- 
ment, facts and matters set forth in Point M hereof 
as the reasons why the lower court erred in its Con- 
clusion Number V, and each of them. are applicable to 
the reasons why the lower court erred in its Conclu- 
sion Number VI. 

That for brevity, the argument, matters and rea- 
sons set forth in Point M. are incorporated herein by 
reference thereto. That for each of said matters and 
reasons the lower court erred in its Conclusion Number 
VI and in concluding that the Coast Arbitrator’s award 
should be confirmed and enforced. 


P, The Lower Court Erred in Its Finding Number 
18 and the Subdivisions Thereof and Therefore 
Consequently Erred in Its Conclusion Num- 
bered IV and the Subdivisions Thereof. 


The lower court’s Finding Number 18 and its eleven 
(11) subdivisions are set forth on pages 11 through 13 
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of the lower court’s decision. [TR. pp. 616-618.] Find- 
ing No. 18 provides as follows: 

“Local 13 has asserted that the ILWU acted 
arbitrarily, discriminatorily and in bad faith in 
processing the Velasquez grievance. More spe- 
cifically, it contends that this conclusion is war- 
ranted on the basis of the following factual claims 
which the court, taking all facts in the light most 
favorable to plaintiff and for the purpose of rul- 
ing upon the motion for summary judgment, as- 
sumes to be and finds to be true:” 


Finding No. 18 continues with eleven (11) subdivi- 
sions which set out certain facts as being found. The 
court then subsequently in its Conclusion numbered IV, 
and the eleven (11) subdivisions of the conclusion, con- 
cludes separately as to each of the facts found in the 
eleven (11) subdivisions of Finding No. 18 and as each 
fact separately concludes that the corresponding Find- 
ing was not a breach of the duty of ‘fair representa- 
tion.’ However, the lower court did not find on all 
of the facts or find on the facts in a light most favor- 
able to plaintiff. [TR. pp. 624-636. | 


In considering a motion for summary judgment the 
evidence must be viewed in the light most favorable to 
the litigant opposing the motion. Poller v. Columbia 
Broadcasting System, supra, p. 473. In Finding No. 
18 and the subdivisions thereof, the lower court did not 
view the evidence in a light most favorable to plaintiff 
for said findings are partial facts detached from their 
meaningful portions and set forth in a manner as to 
reduce their effectiveness and detract from their full 
meaning and effect. The lower court did not find upon 
all of the facts but found upon a portion of the facts 
separating them from the stronger facts which gave ef- 
fect to the connivance and conspiracy. 


—123— 


The facts which prove that defendants were in bad 
faith and their actions were arbitrary and discriminatory 
are summarized in Point I and Appendix VI hereof. 
A summary of cases 5 through 12 which evidence the 
minor nature of the matters and the Area Arbitrator’s 
and the defendants activities in creating the situations 
leading to the alleged complaints involved is set forth 
in Appendix V. 


The lower court erred in failing to view the evidence 
in the light most favorable to plaintiff and find accord- 
ingly. Therefore, the conclusions set forth in Con- 
clusion IV and the subdivisions thereof, and each of 
them, are also in error as being contrary to and not 
supported by the facts. 


Further, the lower court erred in not determining 
whether there was an issue and in so determining leav- 
ing the issue for trial. Instead the lower court pro- 
ceeded to decide the issues and erred. 


Q. The Lower Court Erred in Its Finding No. 19. 
Said Finding Being Contrary to Both Fact and 
Law and Not Supported by Evidence. 


The lower court’s finding Numbered 19 is contained 
in pages 13-and 14 of the lower court’s “Decision” 
and provides [TR. pp. 618-619] : 

“The allegations contained in Local 13’s amended 
complaint, to the extent that they are inconsistent 
with the findings of fact herein, are untrue.” 


Instead of searching the record to determine whether 
there were issues of fact to be tried the lower court 
decided the issues by finding the allegations untrue. In 
doing so, the lower court erred and should have left 
the issues for trial. Empire Electronics Co. v. United 
Beares, (2d Cir, 1962) 311 F. 2d 175, 179, 180. 
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In substance without support of evidence and with the 
contrary facts shown, the effect of the court’s Finding 
numbered 19 was to find as follows: The decisions of 
the arbitrators was not a discharge for union activities, 
contrary to Sections 7 and & (a)(1) of the Ia Nene 
as was set forth and supported in Point D=2 heveam 
The decisions of the arbitrators were not a means for 
the employer to dominate and coerce plaintiff and inter- 
fere with the administrative of plaintiff local and de- 
prive plaintiff's member of representation of their 
own choosing contrary to Sections 7 and 8(a)(1) and 2 
of the LAM.R.A., as set forth and supported in on 
D-3 hereof. The decisions of the arbitrators was not 
an award of damages against a union official contrary 
to the provisions of the L.M.R.A., as set forth and 
supported by Point D-4 hereof. The decisions of the 
arbitrators were not contrary to public policy and the na- 
ional labor policy as set forth and supported by Point- 
F. hereof. 


Each of the above matters were matters which arose 
from the allegations of plaintiff’s second cause of ac- 
fion. | TR. pp. 75, 76.} Im similar respect, planet 
first cause of action provided other and further allega- 
tions for setting the decisions of the arbitrators aside 
as provided by the Arbitration Act, 9 U.S.C., Sec. 10. 
[TR. pp. 73, 74.] Each of these allegations were set 
forth and supported in Points H-1, H-2, H-3 and H-4 
hereof. Without support in the evidence and con- 
trary to the evidence submitted the lower court by its 
Finding numbered 19 found each of said allegations 
and matters untrue. 


The lower court erred grievously in its Finding 
numbered 19 and its decisions should therefore be re- 
versed in its entirety. 
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Conclusion. 


For each and all of the reasons set forth herein this 
Honorable Court should reverse the judgment of the 
lower court which granted summary judgment against 
plaintiff and appellant and in favor of defendant and 
appellee, Pacific Maritime Association, and which dis- 
missed the amended complaint on the merits, confirming 
and enforcing the opinions and decision of the Coast 
Arbitrator, Sam Kagel. That this Honorable Court 
should reverse said judgment in its entirety and remand 
the matter with directions that judgment be entered 
vacating and setting aside the opinions and decisions of 
the Area and Coast Arbitrator which are invalid and 
void as a matter of law or in the alternative said matter 
be remanded for trial on the issues. 


Respectfully submitted, 


KENNETH W. GALE, 


Attorney for Appellant, International Long- 
shoremen’s and Warehousemen’s Union, 


Local 13. 


Certificate. 

I certify that, in connection with the preparation of 
this brief, I have examined Rules 18, 19 and 39 of the 
United States Court of Appeals for the Ninth Circuit, 
and that, in my opinion, the foregoing brief is in full 
compliance with those rules. 


KENNETH W. GALE 
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APPENDIX I. 


Opinion and Decision of Germain Bulcke, Area 
Arbitrator, Wilmington, California, February 
12, 1965. 


In Arbitration Proceedings Pursuant to Current Pa- 
cific Coast Longshore Agreement. 


In the Matter of a Controversy Between Pacific 
Maritime Association, Complainant, and International 
Longshoremen’s and Warehousemen’s Union, Local 13, 
Respondent. #5-65. 


ISSUE: Employers’ Complaints Filed Against Pete 
Velasquez, #3449, (New No. 31090) Claiming Viola- 
tions of Current Agreement. 


These hearings were held in the P.M.A. Conference 
Room on January 4, 5, 6, 1965, in accordance with an 
pereement reached at the Joint Area L.R.C. Meeting 
#12-64, dated December 14, 1964. Appearances are 


recorded in the transcript. 


The Minutes of the Joint Area L.R.C. Meeting 
#12-64 dated December 14, 1964, record that, “The 
Employers requested that a Court Reporter be utilized 
for a transcript of the hearings on complaints filed 
against P. Velasquez, #3349, which involve the Em- 
ployer motion for his deregistration. Union held this 
request in abeyance.”’ 


At the beginning of this hearing, the Union stated 
that they did not believe a transcript should be made. 


The Employers’ position was that the dispute was of 
general significance (Section 17.64); that the formal 
procedure would be necessary to settle the issue, and a 
transcript should be made. 
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The Arbitrator sustained the Employers’ position, and 
a full and complete record of the proceedings was made 
by a Certified Shorthand Reporter. 


It should be noted that shortly before the conclusion 
of the first day’s session (January 4) the Union stated 
that, “Local #13 will not participate in any arbitra- 
tions in regard to Mr. Velasquez as he was employed 
as a Business Agent of the night side, representing 
Local #13 as an independent Business Agent, and we 
are not going to participate in arbitrations regarding 
these complaints.” (Tr. P. 121) 


The Employers then stated, “Under these circum- 
stances, the Employers have no choice but to insist that 
in view of the flat refusal of the Union to participate in 
any further hearings of these disputes, that these hear- 
ings be continued on an ex parte basis.” (TR. P. 125- 
126) 

During the second day’s hearing (January 5), Mr. 
MacEvoy for the Employers, stated, ““We would then 
have to ask the arbitrator to rule as to whether or not 
he will hear these cases ex parte. I believe that Section 
17.61 is here involved.” (TR. P. 170.) 


The Arbitrator ruled that in accordance with the pro- 
visions of Section 17.61, these hearings would be con- 
tinued on an ex parte basis. (TR. P. 171, 172) Thus, 
the remaining 8 Employer complaints were heard on 
an ex parte basis. 


It was agreed and understood that any findings made 
by the Arbitrator based on the complaints, testimony, 
and the record made in these hearings will deal only 
with Pete Velasquez and not with any other person or 
persons or gangs that may be named as being involved 
in the same situation. (TR. P. 202-203) 
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CASE #1 
Involves Employer Complaint #212, Minutes of 
Joint L.R.C. Meeting #129-64, dated August 26, 
1964, Item #14 - Page 5, record as follows: 
mie@e712-P. VELASOUEZ, #3349, F. PA- 
RICO, 42993 = REFUSAL TO WORK AS 
DIRECTED - SSeGERINA, BERTH #231 - 
7/11/64 - CRESCENT WHARF & WARE- 
MOUSE COMPANY. 
Messrs. Velasquez and Patricio, deckmen in M.U. 
#1 in #3 Hatch, were directed to work extended 
time to finish and sail vessel. They called replace- 
ments at 3:00 A.M., without sufficient reason. 
Their replacements arrived at 3:15 A.M., but were 
not accepted by the Employer. The men left the 
job, resulting in loss of the gang because of in- 
sufficient men to continue work. Disagreement 
reached.” 


Minutes of Joint L.R.C. Special Meeting 7152-64, 
dated October 1, 1964, record that E.C. #212 was 
discussed; no agreement reached, and the complaint 
referred to the Area L.R.C. for disposition. 


Minutes of Joint Area L.R.C. #12-64, dated De- 
cember 14, 1964, record that disagreement was reached 
and the Employers referred the complaint to arbitra- 
tion. 


SPINION AND DECISION: 


_ Having carefully studied the lengthy record made 
(TR. P. 3-34), it is the Arbitrator’s decision that Pete 
Velasquez had a reasonable and bona fide purpose for 

leaving the job and replacing himself at 3:00 A.M., 
_and is not guilty of refusing to work as directed as 
| claimed in E.C. #212. 
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CASE #2 
The Employers submitted copies of Minutes of the 
Joint L.R.C. Meetings 435-59, dated April 7, 
1959, and Joint L.R.C. #41-62, dated April 11, 
(G2. 
Minutes #35-59 record the following: 
“Sp. E.C. #61 complaint by West Coast= Nem 
nals against P. M. Velasquez, #3349, working 
aboard the $.S. JAPAN BEAR during the miele 
shift of February 19, 1959. The complaint states 
that Pete Velasquez failed to show back on the job 
at 11:00 P.M., following the evening meal period. 
The remainder of the gang would not work with a 
replacement, and quit. Disposition: #3349 was 
reprimanded by the Union and instructed to report 
to future jobs on time.” 


Mimutes 41-62 record the following: 

“E.C, #386. This complaint was filed by Asso- 
ciated-Banning Co. against the Union business 
agent for violation of Section 16(B) of the 
Basic Longshore Agreement and the August 25, 
1960 Settlement Document.” The complaint states 
that the Union business agent boarded the SS. 
LOCH LOYAL at Berth 190 on September 11, 
1960 without notifying company supervision that 
he was on the job. The Committee agreed the con- 
tract provision must be complied with. The provi- 
sion states that: “In order that the Employer may 
cooperate with the business agent in the settlement 
of disputes, the business agent shall notify the 
representatives designated by the Employers before 
Pole ol tae job, 

“The Committee agreed that on the basis of this 
understanding, the complaint is resolved.” 


om 
OPINION AND DECISION: 


The record shows that the purpose for the introduc- 
tion by the Employers of the Minutes of L.R.C. re- 
cording the disposition of the complaints filed against 
Pete Velasquez as a part of his work record, was to 
establish the Employer’s contention that he is a con- 
tinuous and repeated offender. 


It 1s the Arbitrator’s opinion and decision that the 
Minutes of the L.R.C. clearly record that the Joint 
L.R.C. Committee had agreed that Pete Velasquez had 
been found to have violated the provisions of the Long- 
shore Coast Agreement and as such it becomes part of 
his work record. However, the disposition by the Joint 
L.R.C. on the complaints filed in 7959 and 1960 do 
not sufficiently support the Employers’ contention that 
Pete Velasquez is a continuous and repeated offender. 


CASE #3 

B.C. #373- Minutes of Joint L.R.C. Meeting 
#194-64, dated December 3, 1964, record the fol- 
lowing: 

“E.C. #373-U.C. #634-GANG #44-RE- 
fe wee lO WORK AS DIRBCIED- SS. 
PRESIDENT QUEZON, BERTH #144 
Zivot MARINE TERMINALS “CORP. 
The Employer complaint states that: Gang #55 
was turned to at 6:00 P.M. on the PRESIDENT 
QUEZON and assigned to work in #4 hatch. 
They refused to work this hatch, demanding that 
the midshift boom be given a static test, due to the 
fact that the day gang had dropped the boom at 
approximately 8:00 A.M. that morning. Gang #55 
was shifted to #6 hatch while a Special L.R.C. 
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Meeting was held to discuss the validity of the 
gang’s claim that the gear was unsafe to work. 
After the committee had reached disagreement 
with respect to the safety of the operation, an arbi- 
tration was held. The Arbitrator ruled that the 
boom was not unsafe and the men were to run 
to and work as directed by supervision. The men 
were directed to turn to at 11:00 P.M. and re- 
fused, resulting in each man being fired for re- 
fusing to abide by the Arbitrator’s decision to work 
#4 hatch as directed by supervision, thereby cre- 
ating a work stoppage and delaying the departure 
of the vessel. 

Disagreement reached, and referred to Area 
iheG 

Minutes of Joint Area L.R.C. #12-64 dated De- 
cember 14, 15, 1964 record that disagreement was 
reached on E.C. #373 - U.C. #634, and following 
disagreement, the Employers referred complaint to 
arbitration. 


OFINION AND DECISION. 


The position and contentions of the parties regarding 


the above noted complaints was discussed at great length 
during these hearings (TR. P. 66-118). Having con- 
sidered the record made, it is the Arbitrator’s decision 
that Pete Velasquez by his actions did violate Sections 
Iie21, 11:31, 17-82 and 18.1 of the Current ercemens 


CASE #4 


E.C. #363 - IMPROPER ORDERING OF RE- 
PLACEMENTS - S.S. MICHIGAN 11/23/64 - 
CRESCENT WHARF & WAREHOUSE COM- 
PANY. 
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The Minutes of Special L.R.C. #189-64 record 
that the issue was discussed but no agreement 
reached. 


The Minutes of the Joint Area L.R.C. record that 
disagreement was reached on E.C. #363, and fol- 
lowing disagreement the Employers referred the 
complaint to arbitration; also, following discus- 
sion of several tentative dates, the committee agreed 
that an arbitration hearing would be scheduled 
starting at 10:00 A.M. Monday, January 4, 1965. 
At this hearing, January 4, 1965, it was stated that 
the above noted minutes had not been signed. The 
parties, in accordance with a suggestion made 
by the Arbitrator, held a meeting on the morning 
of January 5, in order to get minutes acceptable 
to both sides. They were not successful. The fol- 
lowing statement was made by Mr. MacEvoy for 
the Employer: “It is unfortunate that the parties 
were unable to reach agreement on the minutes, the 
draft minutes of meeting of November 24. but we 
believe that the case can be heard on the basis of a 
stipulation by both parties that the case has been 
heard at the local level and has been heard at the 
Area level on December 14, and the Employers 
would offer this stipulation if the Union is willing 
to so stipulate.” 


Mir, Johnston: “All right.” (TR. P. 130-131) 

fie Himplovers stated that, lin the Case of the S.S. 
MICHIGAN, we have an Employer complaint, 
E.C. #363, filed by Crescent Wharf & Warehouse 
Company, dated November 24, 1964, involving a 
iieoutevon ieso.> MICHIGAN: at Berth Long 
Beach 4. The complaint states, after listing 
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the names and work numbers and categories of the 
men in Ship Gang #55, including hatch tender, 
winch driver, four holdmen, four swingmen and 
two frontmen: ‘The above men were directed to 
work extended time to finish the vessel for sailing. 
They all called replacements for 3:00 A.M. The 
replacements were not accepted by the Employer 
and the above men refused to continue work and 
walked off the job.’ (TR. P. 131) 


“Tt is the Employers’ contention that this gang, 
acting in concert, with Mr. Velasquez as winch 
driver and steward, deliberately refused to work 
beyond 3:00 A.M., in violation of Section 3.146, 
and Section 11 and deliberately created a work stop- 
page aboard the vessel.”’ (TR. P. 136) 


OPINION AND DECISION - 

The above case. E.C. 363, was discussed at great 
length (TR. P. 131-170). The Arbitrator noted that a 
copy of a letter was submitted by Mr. Velasquez as 
the reason why he deemed it necessary to replace himself 
at 3:00 A.M. The letter reads as follows: 

“Dear Sirs: This is to verify that Mr. and Mrs. 
Pedro Velasquez had an appointment with me on 
November 24, 1964, at 9:00 A.M. This appoint- 
ment was made November 22, 1964, and was kept 
by Mr. and Mrs. Velasquez. Sincerely yours, Roy 
Shaw, Real Estate, Donald W. Shaw. Dated De- 
cember 10, 1964.” (TR. P. 141) 


The record, however. clearly shows that the gang, in- 
cluding P. Velasquez, had taken the position that they 
did not intend to work extended time, but would only 
work to fulfill the eight-hour guarantee. 
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The contention of the Employers that this gang, act- 
ing in concert, with Mr. Velsasquez as winch driver 
and steward, deliberately refused to work beyond 3:00 
A.M. in violation of Section 3.142, and Section 11, 
and deliberately created a work stoppage, 1s sustained. 


It must be noted that all the remaining cases were 
heard ow an ex parte basis. 


CASE #5 
pie@. +196 - REPUSAL TO WORK AS DI- 
ioe tp 5.5, KORBAN BEAK BERTIE S.P. 
eee SD aNd HAYES, BERLE S:P. 
93-B 8/4/63—ASSOCIATED BANNING COM- 
ONY. 


Minutes of Joint L.R.C. Sp. Meeting 192-63, 
November 12, 1963, record that disagreement was 
reached and the complaint referred to Area L.R.C. 
Minutes of the Area L.R.C. Meeting #2-64, Feb- 
ruary 21, 1964, on E.C. #196, record that: 

Siew Committee acrced that) i accordance ewitla 
Section 3.143, men and/or gangs may be ordered 
to shift from a job or ship where they have not 
completed their original assignment to permit a late 
start on another job or ship or in order to fill out 
the 8-hour guarantee, or in order to finish the sec- 
ond ship for shifting or sailing. The Committee 
also agreed that the men involved in this complaint 
were obligated to shift to the S.5, PRESIDENT 
HAYES for working an extended shift in order to 
finish this vessel for sailing. 

“Employers moved that the business agent, Pete 
Velasquez, violated the contract and the August 
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25, 1960 Settlement Document, Paragraph 4(d) by 
improperly directing the men to leave the job, 
thereby precipitating the work stoppage on this 
job. The Emplovers moved that the four men in- 
volved, and the Union business agent, Pete Velas- 
quez, be assessed the penalty of five days off all 
work with 40 hours added to their check-in time. 
“The Union disagreed with the Employers’ motion, 
stating it was their understanding the four men in- 
volved in this complaint were innocent victims of 
circumstances. Union stated a thorough investiga- 
tion revealed that the men followed erroneous in- 
structions. 

“Following disagreement the dispute was referred 
to the Area Arbitrator for decision.” 


OPINION AND DECISION: 

The record clearly shows that the Area LR @yacnees 
that the four men involved should have shifted and 
worked to finish the second ship for sailing, and did 
violate Section 3.143. The statement by the Union 
that the men followed erroneous instructions issued by 
the business agent fully support the Employers’ conten- 
tion that the business agent improperly directed the 
men to leave the job, resulting in a work stoppage. The 
Employers’ motion that “The business agent, Pete Ve- 
lasquez, violated the contract and the August 25, 1960 
Settlement Agreement, Paragraph 4 (d)” is sustained. 


CASE #6 
H.C. #30-REFUSAL TO WORK AS Dig 
RECTED/WALK OFF -35/S, PRESIDEN® fim 
KINLEY, BERTH 93-B, 1/22/64, ASSOCIs 
ATED BANSUENG CO. 
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This complaint was discussed in the Joint L.R.C. 
Meeting #15-64, February 5, 1964. The details 
are recorded in the minutes of that meeting and the 
Employers made the following motion that: 

“The Union business agent, P. Velasquez, be as- 
sessed the appropriate time off under Section 4 (d) 
of the August 25, 1960 Memorandum of Under- 
standing for causing and participating in an illegal 
work stoppage.” 

The Union voted “No” on the Employers’ motion 
pigaeihe issie was referred to the Area L.R.C. for 
disposition. 

The Minutes of the Joint Area L.R.C. Meeting #5- 
64, May 6, 1964, record that E.C. #30 was dis- 
@isseaeand tae Union voted “Ne” on the above 
quoted Employer motion, and the complaint was 
referred to arbitration. 


SPINION AND DECISION: 

The record made in this hearing clearly establishes 
that the business agent, P. Velasquez, failed to follow 
the steps of the grievance machinery. The motion made 
by the Employers that the business agent, P. Velasquez 
“caused and participated in an illegal work stoppage” 
in violation of the August 25, 1960 Memorandum of 
Understanding, is sustained. 


CASE #7 
fee. +21-SHIP GANG #62- REFUSAL TO 
PVORK SHORTHANDED -S.S. CALEDONIA 
STAR - BERTH 228 E, 1/15/64 - MARINE 
TERMINALS CORP. 
The Minutes of Joint L.R.C. Meeting #8-64, Janu- 
ary 22, 1964, record in detail the discussion on this 
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complaint by the Committee; also, that the Em- 
ployers made three motions on which the Union 
voted “No.” The Committee agreed to refer the 
entire matter to the Area L.R.C. 

The Minutes of Area L.R.C. Meeting #4-64, April 
30, 1964, record that following a review of Em- 
ployer Complaint, E.C. #21, the Employers re- 
peated the motions made in the L.R.C. Meeting 
#8-64, 1/22/64, with the Union voting “No.” The 
Employers referred the complaint to arbitration. 
It was agreed in this hearing that only the motion 
dealing with P. Velasquez was before the Arbitrator 
(TR. P. 202-203). The motion reads as follows: 
“That the business agent, P. Velasquez, be as- 
sessed the appropriate time off under Section 4 (d) 
of the August 25, 1960 Memorandum of Under- 
standing for causing and participating in an illegal 
work stoppage in violation of Section 11.31, Sec- 
tion 17.7] and Section 17.61 of the Contrach- 


OPINION AND DECISION: 

The record made at this hearing fully supports the 
Employers’ contention that the business agent, P. Velas- 
quez, by his actions had violated Sections 11.13, 17.71 
and 17.81 of the Contract. The above quoted motion 
made by the Employers as recorded in the Area L.R.C. 
Minutes #4-64, April 30, 1964, 1s sustained. 


CASE #8 
E.C. #109 - PETE VELASQUEZ, #3349 
BUSINESS AGENT-CREATING A WORE 
STOPPAGE -5.5. MANKATO ViICEOL&@ 
VIOLATION OF AUGUST 25, 1260'S! ie 
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MENT DOCUMENT, 3/24/64, MARINE TER- 
PIN AILS CORP. 

This Complaint was discussed in the Special L.R.C. 
Meeting #52-64, April 17, 1964. The minutes of 
that meeting record that disagreement was reached 
on the following Employers’ motion: 

“Employers move that Mr. Velasquez, #3349, be 
assessed the appropriate penalty for improperly in- 
structing the gang, thereby disregarding the in- 
terests of the Employer and disrupting the normal 
harmony of the operation by creating a work stop- 
Base toe viclation of Sections Pl.31, 17.61, 17.83, 
and the August 25, 1960 Settlement Document. The 
(Scmiplaint was referred to Area WR.C. for dis- 
position.” 

The Minutes of the Joint Area L.R.C. #7-64, June 
23, 1964, record that on E.C. #109 disagreement 
was reached, with the Union voting “No” on the 
above quoted Employer motion. “The Employers 
referred the complaint to arbitration.” 


SPINION AND DECISION: 


The Minutes of the L.R.C. and Area L.R.C. and the 
record made in this hearing clearly establish that the 
business agent, Pete Velasquez. is guilty of creating a 


work stoppage in violation of the provision of the Cur- 


rent Agreement. The above quoted motion made by the 
Employers in the Area L.R.C. Meeting #7-64, June 23, 
1964, 1s sustained. 


CASE #9 


ime 170-F) VElLASOUEZ, NIGHT BUSI 
Miss AGENT =CREATING A WORK STOP- 
Pee IN VIOLATION, OF CONTRACT -S:S. 
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KOHKA MARU, BERTH L.B. #28, 6/3/64 - 

METROPOLITAN STEVEDORING ~COre 

PANY: 

The Minutes of Joint L.R.C. Special Meeting #82- 

64, June 4, 1964, record that disagreement was 

reached on a motion made by the Employers in con- 

nection with the above quoted complaint (E.C. 

#170). The motion reads as follows: 

“The Employers move that P. Velasquez, ILWU 

Local #13 business agent, violated the provisions 

of Sections 11.2, 11.31, 135.1 and 17.15, and ipa 

ticipating in a refusal to work as directed, thereby 

caused a work stoppage in violation of the August | 
25, 1960 Settlement Document, Section 4 (d) and is 

subject to the appropriate penalty spelled out in 

Paragraph 4 of this Agreement. | 
“The Complaint was referred to Area L.R.C. fog 

disposition.” 

The Minutes of Area L.R.C. Meeting #10-64, No- 

vember 9, 1964, record that on the identical motion 
made by the Employers on E.C. #170, the Union 

voted “No” and the complaint was referred to arbi- 

tration. r 


OPINION AND DECISIOi 


The record made in this hearing shows that the Area 


L.R.C. in Meeting #10-64, November 9, 1964, agreed 
that in E.C. #168 and #169, the men involved in the 
refusal to work as directed on the S.S. KOHKA 


MARU, were found guilty and the complaints were “re- 
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solved with loss of wages for the remainder of the 


work shift as sufficient penalty in this case.” 


The above quoted action by the Area L.R.C. clearly 


establishes that the normal procedure for handling dis- 


l 
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putes was not followed by the business agent, P. Velas- 
quez, and the motion made by the Employers in the Area 
L.R.C. Meeting #10-64, November 9, 1964, on E.C. 
#170, is sustained. 


CASE #10 


ie, 00-P. VELASOQUEZ, 73349) NIGHT 
Biel NESS AGENT - SS. ORINIE (iis, 
BERTH T.I. 262, 1/10/64-MARINE TER- 
Peeve S CORP. 

This Complaint, E.C. #50, was first discussed in 
the Joint L.R.C. Meeting 4752-64, April 17, 1964. 
The minutes of that meeting read in part that: 
“Union business agent refused to permit gang to 
complete this work in accordance with Section 
Peloo2 of the Contract, thereby creating a work 
stoppage and delay to the vessel.” 

Also, “The Employers moved that Mr. Velasquez, 
Union business agent, be assessed the appropriate 
penalty for ordering this gang off the vessel, there- 
by creating a work stoppage in violation of Sec- 
ma@meeit 31, 3.1362, 1771, 17.81, and the August 
25, 1960 Settlement Document.” 

Disagreement was reached and the complaint was 
fomenred' to tie srea L.R.C Ihe complaint swas 
discussed at several Area L.R.C. Meetings and fol- 
lowing disagreement reached in Area L.R.C. Meet- 
ing #12-64, December 14, 1964, the Employers 
rererred the complaint to arbitration. 


OPINION AND DECISION: 


The record made at this hearing does establish the 
fact that the shifting of the gang from the PHIL- 


fer iN PRESIDENT GARCIA to the ORNEF- 


j 
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JELL under the existing circumstances resulted in a 
gear priority violation. The proper procedure was for 
the Union to file a complaint with the Joint L.R.C. 
The fact that the gang was transferred back to the 
original vessel does in no way justify the action of the 
business agent in instructing the gang to refuse to con- 
tinue working on the ORNEFJELL. 


The motion made by the Employers as recorded in 
the minutes of the Joint L.R.C. Special Meeting #52- 
64, April 17, 1964, “That Mr. Velasquez, Union busi- 
ness agent, be assessed the appropriate penalty for 
ordering this gang off the vessel, thereby creating a 
work stoppage in violation of Sections 11.31, 3.1362, 
17.71, 17.81 and the August 25, 1960 Settlement Docu- 
ment” is sustained. 


CASE #11 

E.C. #101-P. VELASQUEZ, +#3349- Miles 
CONDUCT, CAUSING AND PARTICIPA 
ING IN A WORK STOPPAGE -S.5s. MOK 
MACWIND, BERTH § 146-3/26/64, CRES- | 
CENT WHARF & WAREHOUSE Co. 

The details of E.C. #101 are recorded in the 
L.R.C. Minutes of Special Meeting 728-64, 
3/11/64, L.R.C. #197-64, December 11, 1964 and 
Area L.R.C. Meeting #12-64, December 14, 1964. 
The Area L.R.C. Minutes of Meeting #12-64, De- 
cember 14, 1964, record that disagreement was 
reached, and the Employers referred the complaint 
1@ ambitradien, 


OR TNIGN AMD DE GISiON: 


The signed minutes of L.R.C. Special Meeting | 
#28-64, 3/11/64, clearly state that it was the Un- 


= a 


ion’s position that the teamsters were performing work 
mviolation of Section 1.25 of the P.C.L.A.; further, 
that the Union business agent had stopped the team- 
sters from continuing the operation. 


The transfer of the cargo from stevedore boards to 
teamster board by the teamsters was not in violation of 
the Current Agreement but was in accordance with the 
provisions of Sections 1.25 and 1.44. 


The claim by the Employers that P. Velasquez is 
guilty of misconduct and causing and participating in a 
work stoppage in violation of the Agreement is sus- 
tained. 


BASE #12 
EM@wee205- WORK STOPPAGE -S.5. INDIA 
Pike brik 491, 7/29/64, ASSOCIATED 
BANNING COMPANY 
The details of E.C. #233 are recorded in the Min- 
utes of L.R.C. Special Meeting #121-64, August 
12, 1964. Disagreement was reached and the Em- 
ployers referred the complaint to Area L.R.C. for 
disposition. 
The Minutes of Area L.R.C. Meeting #12-64, De- 
cember 14, 1964, record that disagreement was 
reached and the Employers referred the complaint 
to arbitration. 


SPINION AND DECISION: 


The record made in this hearing clearly supports the 
Employers’ position that Mr. Valesquez created and par- 
ticipated in a work stoppage. by instructing Ship Gang 
#9 to walk off the job in violation of the Contract. 


ees 


The Employers’ motion, recorded in the Minutes of 
L.R.C. Special Meeting #121-64, August 12, 1964: 
“That Peter Velasquez, business agent, created and par- 
ticipated in a work stoppage by instructing ship gang 
#9 to walk off the job in violation of the Contract 
and is thereby subject to the applicable penalties spec- 
ified in the Pacific Coast Longshore Agreement and 
the August 25, 1960 Settlement” is sustained. 


DATED: February 13, 1965. 


/s/ Germain Bulcke 
Germain Bulcke, Area Arbitrator 
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APPENDIX Ii. 


Opinion and Decision of Sam Kagel, Coast Arbitra- 
tor, San Francisco, California, June 29, 1965. 


In the Matter of a Controversy between Pacific 
Maritime Association, Complainant, and International 
Longshoremen’s and Warehousemen’s Union, Respond- 
ent. 


Involving Proposed deregistration of Pete Velasquez, 


No. 3349. 
SOULE: 


The issue in this case arises from a disagreement in 
the Coast Labor Relations Committee recited in Joint 
Exhibit 1, as follows: 


Sie kR EE VELASOUEZ-REG. #31090 (LA 
12-65 ) 

The Committee now has before it the complete 
record made at the local and area level of the griev- 
ance machinery, including arbitration of the vari- 
ous complaints on which disagreement was 
reached. The record includes Minutes of Meeting 
of the Joint Longshore Labor Relations Commit- 
tee, Los Angeles-Long Beach Harbor, Regular 
Meeting No. 194-64; Minutes of the Meeting of 
the Joint Area Labor Relations Committee, Los 
Angeles-Long Beach Harbor, Meeting No. 12-64; 
the Opinion and Decision of the .... Arbitrator 
(#5-65), dated February 13, 1965. with Reporter’s 
Transcripts of Proceedings before the Arbitrator. 
dated January 4, 5 and 6, 1965; Referral of Dis- 
pute to Joint Coast LRC, LA 12-65, dated Febru- 
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ary 16, 1965; and Mr. Velasquez’ Notice of Appeal 
to the Joint Coast LRC, dated February 23, 1965. 


The Committee noted the Area Arbitrator found 
Mr. Velasquez guilty in ten of the twelve cases pre- 
sented for decision. It was further noted that some 
of the decisions establishing guilt were based solely 
on Section 17 of the Basic Agreement, while others 
were based on Section 17 and the August 25, 1960 
Memorandum of Understanding. The Coast Com- 
mittee agrees the matter is before the Coast Com- 
mittee on the ten rulings of violation of Section 
ie 

Based on the record before this Committee, the 
Employers contended that Mr. Velasquez, Reg. No. 
31090, is guilty of repeated violations of Section 17 
of the Pacific Coast Longshore Agreement (1961- 
1966), and solely under this Section 17, moved for 
his deregistration. 

The Union members of the Committee voted 
‘no’ and disagreement was reached.” 


AGRERVENT PROVISIONS: 


The entire Agreement between the parties is ap- 
plicable in this case. Specifically Section 17 is en- 
titled “Joint Labor Relations Committee, Adminis- 
tration of Agreement and Grievance Procedures.” 


PvE See Osi LION: 


That the International Union has a responsibility in 
regard to longshore locals which includes the action 
of local officers; that Section.18 is a “Good Faith Guar- | 
antee”; that the parties agree to observe the Agree- } 
ment in good faith and “The Union commits the locals 
and every longshoreman it represents to observe this 


See. 


commitment without resort to gimmicks or subter- 
fuge”; that Section 11 provides that there shall be no 
strike or work stoppage for the life of the Agreement; 
that in case of grievances or disputes work shall con- 
tinue; that Section 17 provides the exclusive remedy 
with respect to disputes; that pending investigation and 
adjudication of disputes work shall continue as directed 
and be performed as provided in Section 11; that Velas- 
quez flagrantly ignored and violated the provisions of 
the Agreement, both as a working longshoreman and as 
a Union officer; that the Area Arbitrator found Velas- 
quez guilty of violating the grievance procedure provi- 
sions in ten cases accruing over a period of seventeen 
months, nine of these cases occurring within a twelve- 
month period; that Section 17.81 provides that in an in- 
stance of deliberate repeated offenses a longshoreman 
can be deregistered. 


me INION’S POSITION: 


That it agrees that Section 17.81 must be read to in- 
clude Union officers even though not specifically so 
stated; that evidence, though not supplied at the hearing 
before the Area Arbitrator, indicates that Case No. 5 
does not in fact implicate Velasquez; that Case No. 6 
does not charge a violation of Section 17 but of the 
August 25, 1960 Memorandum; that the Employers uni- 
laterally violated the Agreement when they sought to 
keep Velasquez from working as a longshoreman even 
though that violation was corrected by the Area Arbi- 
frator; that the Area Arbitrator’s decisions do not 
‘specify that Velasquez’ violations were “deliberate” ; 
that the cases are marginal cases; that the penalty of 
deregistration 1s too excessive a penalty. 
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DISCUSSION: 
Area Arbitrators Award of February 12, 1965: 
The following is a summary of the cases decided by 
the Area Arbitrator: 


Case No. 1: Velasquez found not guilty of re- 
fusing to work as directed. 


Case No. 2: The disposition by the Joint LRC on 
the complaints filed in 1959 and 1960 do not suf- 
ficiently support the Employers’ contentions that 
Velasquez is a continuous and repeated offender. 


Case No. 3: Velasquez did not violate Sections 
it. 21, 11.31, 17.82 and 16.1 of the ciimentes ances 
ment. 


Case No. 4: The contention of the Employers 
that this gang, acting in concert with Velasqueg 
as winch driver and steward. deliberately refused 
to work beyond 3:00 A.M. in violation of Sec- 
tion 3.142 and Section 11, and deliberately cre- 
ated a work stoppage, is sustained. 


Case No. 5: The Employers’ motion that “The 
business agent. Pete Velasquez violated the con- 
tract and the August 25, 1960 Settlement Agree- 
ment, Paragraph 4(d)”’, is sustained. 


(The Union now claims that Velasquez was not 
on duty on the date involved as business agent.) 


Case No. 6: The motion made by the Employers 
that the business agent, P. Velasquez “caused and§ 
participated in an illegal work stoppage” in viola- | 
tion of the August 25. 1960 Memorandum of ' 
Understanding, is sustained. 
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(The Union now argues that this decision was 
not a violation of the Basic Agreement between 
the parties. ) 


Case No. 7: Velasquez found to have violated 
Sections 11.13, 17.71 and 17.81 of the contract. 


Case No. 8: Velasquez would found guilty of 
creating a work stoppage in violation of the Agree- 
ment. 


Case No. 9: Velasquez found guilty of violating 
mrovisions Of Sections 11.2, 11.31, 15.1, 17.15, and 
participated in a refusal to work as directed thereby 
causing a work stoppage. 


Case No. 10: Velasquez found guilty of creating 
a work stoppage in violation of Sections 11.31, 
pploo2, 17-71 and 17.81. 


Case No. 11: Velasquez found guilty of miscon- 
duct and causing and participating in a work stop- 
page in violation of the Agreement. 


Case No. 12: Velasquez found guilty of creating 
and participating in a work stoppage in viola- 
tion of the Agreement. 


Comment on Award: 

The Area Arbitrator’s Awards covered incidents 
during a seventeen-month period. If we exclude from 
consideration Cases No. 5 and 6, Velasquez was still 
guilty of agreement violations in eight cases. Virtual- 
ly all of them involved violations in failing to use 
- properly the grievance procedure and causing illegal 
work stoppages. Velasquez caused these violations 
when a working longshoreman, a steward or Union of- 
ficer. 


Pky te 
Standard of Conduct: 


The Agreement is specific and clear as to the manner 
in which grievances are to be processed. And is specific 
in prohibiting illegal work stoppages. 

All longshoremen, while working as such, are re- 
quired to observe all of the terms of the Agreement. 
Union officers, including stewards, are bound by an 
even higher standard of conduct than might, in some 
circumstances, be required of a working longshoreman. 
Officers and stewards have the affirmative duty to 
enforce the Agreements as written. 


Velasquez was at times a working longshoreman, a 
steward and a Union officer. He was familiar with 
the Agreement machinery to process grievances. He 
knew that illegal work stoppages were prohibited. 
Clearly the applicable provisions of the Agreements on 
these matters were repeatedly called to his attention. 
However, he persisted in a course of conduct for 
which no excuse can be accepted. Nor was any in 
ice © brered: 


It is argued that deregistration is not in line with 
other penalties provided for in the Agreement for such 
offenses as pilferage, etc. However, the parties them™ 
selves agreed that deregistration was a proper penalty. 
Section 17.81 provides in part that “Any employee who 
is guilty of deliberate bad conduct ... through illegal 
stoppage of work ... shall... for deliberate repeated 
offense [be] cancelled from registration.” 


For purposes of assessing a penalty this provision in- 
cludes Union officers. They are employees only on | 
leave when elected to Union office. They retain their 
rights under the Agreement. They also are bound by 
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the obligations provided for in the Agreement to con- 
duct themselves properly and not to cause illegal work 
stoppages. 


This was clearly the intent of the parties derived 
from Section 17 and the tenor of the entire Agreement. 
The parties did not intend that a working longshoreman 
was to be prohibited from indulging in bad conduct 
and causing illegal work stoppages while at the same 
time a Union officer had an immunity as to such pro- 
hibited conduct. Or that the Union officer could es- 
cape the penalty that could beset a working longshore- 
man for such prohibited conduct. The Union con- 
cedes this. 


The Area Arbitrator’s Awards found Velasquez 
guilty in case after case of having violated Section 17 
® the Agreement. Velasquez course of conduct con- 
sisted of deliberate repeated offenses in causing illegal 
work stoppages. The penalty which the parties them- 
selves wrote into the Agreement for such conduct is 
proper and appropriate in this case. 


DECISION: 

The Employer’s motion to deregister Pete Velasquez. 
Reg. No. 31090, is granted and he shall be deregistered 
forthwith. 

Sam Kagel, 
Coast Arbitrator. 


APPENDIX III. 
Evidence Re: Sole Employment of Velasquez. 


The affidavit of Pete Velasquez (TR. p. 393) shows 
in paragraph 3, page 2, Velasquez’ long employment in 
the longshore industry, how his deregistration prevents 
him from working under the Pacific Coast Longshore 
Agreement or in the longshore industry, and in para- 
graph 4 how the defendant Pacific Maritime Association 
has prevented him from obtaining any longshore em- 
ployment. Paragraph 5, page 3, sets forth that during 
the period of complaints numbered 5 through 12, that 
Velasquez was exclusively employed as a duly elected 
Night Business Agent and officer of plaintiff and solely 
employed as a salaried officer and not employed or en- 
gaged by any other person, persons, or entity. Para- 
graph 6 sets forth that while Velasquez was a Night 
Business Agent that he did not perform any function 
under the Pacific Coast Longshore Agreement or en- 
gage in any longshore activity as a working longshore- 
men or otherwise. Paragraphs 7 through 9 on pages 3 
through 5 sets forth that his activities as a Night Busi- 
ness Agent were carried out pursuant to Section 4 of 
plaintiff’s Constitution and By-Laws under the direc- 
tion of his superior officers. 


The affidavit of Robert Carney (TR. pp. 421, 422) 
sets forth in paragraph 22, page 8, that on the night 
following the incident involved in Case No. 3, December 
2, 1964, that Mr. McEvoy, who was in charge of the 
defendant Pacific Maritime Association, in the Wilming- 
_ton-Long Beach area, told him that they were out to get 
Pete Velasquez for the things he had done as a Business 
Agent and when asked “why” by Carney, McEvoy 
said, “Pete knows the contract too well.” Velasquez as 
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a union business agent had won substantially all of the 
labor disputes arising under the Pacific Coast Long- 
shore Agreement and substantially of the arbitrations. 
(TR. p. 397, Velasquez par. 9) 


The affidavit of Curt Johnson, Local 13’s President, 
(TR. p. 431) in paragraph 11, page 4, sets forth that 
Velasquez was a duly elected official of Local 13 and 
Night Business Agent whose duties were to enforce the 
provisions of the Pacific Coast Longshore Agreement 
on behalf of Local 13 and that during such time Velas- 
quez performed no function or employment under the 
Pacific Coast Longshore Agreement. Paragraphs 25 
and 26, page 9, set forth that cases numbered 5 through 
12 arose while Velasquez was solely employed as plain- 
tiff’s Night Business Agent and was not performing 
work under or pursuant to the Pacific Coast Longshore 
Agreement as either an employee, longshoreman, or 
otherwise and that he refused to arbitrate said cases 
and withdrew from all arbitrations and refused to enter 
into any arbitration of said cases on the stated ground 
that to arbitrate such cases was against both Federal 
and State laws and that an arbitration regarding a 
union official did not come under Section 17.81 of the 
Pacific Coast Longshore Agreement. Paragraphs 30 
and 31, page 11, sets forth that the defendants did not 
avail themselves of Section 17.281 of the agreement and 
allow the matter to move automatically to the next high- 
er level but thereafter conducted an ex parte arbitration 
without any contention that work was not being con- 


tinued as required by Section 11 of the agreement. Par- — 


agraph 43, page 16, sets forth that defendant Pacific 


Maritime Association deregistered Pete Velasquez and | 


by unilateral action has prevented him from being dis- — 
patched to any job under the Pacific Coast Longshorall 
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Agreement. Paragraph 44, page 16, sets forth that de- 
fendant PMA is enforcing the arbitrators’ opinions 
and decisions to the detriment of Local 13 and using 


same to bring similar charges against other officials of 
Local 13. 


In the answer to Jnterrogatory No. 31, (TR. p. 203, 
lines 20 to 25) it is further set forth that subsequent 
to the deregistration of Pete Velasquez that the PMA 
area manager stated that the decision on the part of the 
PMA to deregister Pete Velasquez was not a snap de- 
cision but had been considered for a long period of time 
prior to action having been taken. 


APPENDIX IV. 


Evidence Re: Coercive Effect of Arbitrary Opinions 
and Decisions Upon Local 13 and Membership. 


The affidavit of Patrick Leonard (TR. p. 412), page 
1, line 29, to page 2, line 2, shows that he is a duly 
elected Night Business Agent of plaintiff and solely em- 
ployed by plaintiff and not employed as a longshoreman 
or under the Pacific Coast Longshore Agreement in any 
manner. The affidavit continues on page 2, lines 3 to 
18, setting forth that since the deregistration of Pete 
Velasquez that on two occasions and while attempting, 
on behalf of LOCAL 13, to adjust contract violations 
carried on by the employer that the employer members 
of the PMA stated to him, in a threatening manner, 
fmat he could end up deregistered like Pete Velasquez 
and that to his personal knowledge, that other officials 
eo LOCAL 13 have been similarly threatened and one 
has been so threatened a great many times, however, said 
officials were then attending a caucus at San Francisco 
and unable to make affidavits on their own behalf. On 
page 3, lines 18 to 22, the affiant sets forth that the 
M@ireats have a serious effect on affiant and LOCAL 
13 and interfered in the administration of the Pacific 
Coast Longshore Agreement, the administration of the 
LOCAL and the effectiveness of the officials in pro- 
tecting the rights of the members. 

The affidavit of Curt Johnson (TR. p. 431) in para- 
graph 44, commencing on page 16, sets forth that de- 
fendant PMA is enforcing the decision to the damage 
and detriment of LOCAL 13. The affidavit sets forth 
that the PMA has filed charges of violation of Section 
17.81 against a union official, Chuck Brady, for carry- 
ing out his duties as a Night Business Agent and acting 
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solely in the scope of his employment and while solely 
on the payroll of plaintiff and while the said Chuck 
Brady was not employed as a longshoreman or under 
the Pacific Coast Longshore Agreement. The para- 
graph sets forth the coercive effect upon the officials 
and members and how it hampers and coerces officials 
in the performance of their duties and has interfered 
with the administration of the LOCAL and the right 
of the membership to be represented by and bargain 
through officials of their own choosing. 


The affidavit of Pete Velasquez (TR. p. 394, 395) 
paragraph 4, page 2, sets forth how, due to his de- 
registration and being deprived from working in the in- 
dustry, he will not again be eligible to run for office 
while he is deprived from working in the industry. The 
affidavit at page 394, lines 25, 29, sets forth that under 
the Constitution and By-Laws of the LOCAL that an 
official can only stay in office for a maximum of two 
(2) years, they must be out of office for an equal 
length of time before he can run for office again. Same 
clearly shows the coercive effect of the opinions and de- 
cisions of the arbitrators for if an official does not 
please the employer he may never be able to return to 
his former employment, consequently he will never be 
able to qualify to run for office again. 


APPENDIX V. 
Cases Under Which Velasquez Was Found Guilty. 


The affidavit of Peter Velasquez (Exhibit 1) sets 
forth in paragraph 9 (TR. p. 397), how affiant as a 
Business Agent for LOCAL 13 engaged in and handled 
the working labor disputes arising from the members’ 
performance of work and that he had won substantially 
all of the disputes including many arbitrations of which 
he won substantially all. The affidavit shows that the 
winning of many of the disputes was a direct result of 
talking to the area arbitrator, Germain Bulcke, after a 
problem arose and before action was taken and the arbi- 
trator would frequently tell him in advance as to how 
he would rule. The affidavit shows that as to two of 
the alleged violation he was following the instructions of 
the area arbitrator. 


Case Number 3 involved the “SS President Quezon” 
and is set forth in paragraphs 11 through 21 of the af- 
fidavit of Robert Carney (TR. pp. 419-421) sets the 
matter forth. The day gang had dropped and damaged 
the outboard boom on Hatch No. 5 and Carney re- 
quested a static test of the boom. The gang was shifted 
to Hatch No. 6 to work in the interim. The Federal 
Safety inspector came out and recommended a static 
test. That the area arbitrator came out at about 10:30 
P.M. and first stated that he didn’t believe the matter 
was arbitratable as he was not a safety engineer and 
then without even a visual inspection ruled that the 
boom was safe. 


The affidavit shows that the boom could have been 
given a static test in a relatively short period of time 
but was refused. Carney then offered to have the gang 
work any other hatch or work Hatch No. 4 with a 
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swinging boom or in the alternative the gang would re- 
place themselves, which would be done in a short period 
of time, and give up their hatch priority, these offers 
were refused and the gang discharged. 


PMA area manager, John McEvoy, conceded that the 
men had a right to call replacements in a safety dis- 
pute (Exhibit 6-A, page 116), and Section 11.41 of the 
Pacific Coast Longshore Agreement so provides. (TR. 
p. 53) The static test would have taken about 45 min- 
utes and cost about $50.00 and it would have taken 
about ten (10) minutes to have sent down a new gang 
that was waiting at the hall. (Answer to Interrogatory 
No. 7.) (TR. pp. 185-186) If a static test had been 
given and the boom passed, the gang which was fired 
at 11:00 P.M. could have been working the hatch by 
7302 Wi UR, pe 420 Carmiey pares) 


Exhibit (1), the affidavit of Pete Velasquez, par. 7, 
TR. pp. 395, 396, sets forth the instructions of Inter- 
national President, Harry Bridges, as to what to do in 
Stich a case as arose on the “SS PRESIDEN 
QUEZON.” The instruction was not to work the gear 
even if the arbitrator says it is safe. 


Case Number 4 involved the SS MICHIGAN and is 
set forth in paragraphs 4 through 10 of the affidavit of 
Robert Carney (TR. pp. 416, 418) sets the matter forth. 
Gang No. 55 was dispatched to the “SS HAI HSIN” 
to start employment at 6:00 P.M. and was then sold 
and shifted to the “SS MICHIGAN” to fulfill their 
eight (8) hour guarantee. The affidavit sets forth the 
provision of the agreement allowing the shift to fulfill 
the eight (8) hour guarantee and how President, Harry 
Bridges, had explained that a shifted gang did not have 
to work beyond the eight-hour guarantee. The affi- 
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davit shows how, after previously having been informed 
to the contrary that, the gang was asked to work over 
and called replacements and that after some of the re- 
placements had started to work that the replacements 
were refused and that Mr. Velasquez was driving 
winches and was one of the last to know of the request 
to work over. 


The affidavit further shows that Gang No. 80 which 
was also working on the ship faced a similar situation, 
called replacements which were refused by their em- 
ployer but no action was taken against Gang No. 80. 


ase No. 5 involved the’ SS PRESIDENT 
MAYES.” Velasquez had a night off and was not 
present nor did he have anything to do with the matter. 
elk. p. 405, pars. 35, 36) 


Case No. 6 involved the “SS PRESIDENT Mc- 
KINLEY.” The only action Velasquez took was in fol- 
lowing out the orders of the President of LOCAL 13 
after the President had talked to the PMA representa- 
tive. (TR. p. 405, pars. 33, 34) 


jWaceeNO./ involved the So CALEDONIA STAR” 
and shows Velasquez’s only involvement was to obtain 
a man as a replacement for the gang that was working 
short handed and that he then sent the gang back 
to work and defendant’s superintendent refused the re- 
placement and fired the gang. (Velasquez, pars. 27 and 
28, TR. pp. 405, 406) 


Case No. 8 involved the “SS MANKATO VIC- 
TORY.” The only work stoppage involved was a result 
of the employer refusing to accept the winch driver, 
Mr. Molle, and to allow him to continue to work. Mr. 
Molle subsequently established his right to work and was 
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compensated by the employer for the employer’s refusal 
to let him work on the night in question. (Valas- 
quez, pars. 29 and 31, TR. pp. 406, 407) 


Case No. 9 involved the “SS KOHKA MARU.” The 
case refers to dock men and swingmen who were dis- 
charged by the employer. Prior to that time, similar 
disputes had arisen. Affiant had won each of such 
disputes and on each arbitration the manning scale for 
dockmen had been confirmed at eight (8) men. That 
by phone, at the time, the area arbitrator in substance 
told Velasquez to file a complaint against the em- 
ployer and he would have no trouble with it. How- 
ever, subsequently, the Coast Committee changed the 
manning scale to require only those deemed necessary 
by the employer and the subsequent change was used 
against Velasquez at the ex parte arbitration. (Velas- 
Uiezswarsesce 35, UR peau | 


Case No. 10 involved the “SS ORNEFJELL” Velas- 
quez received advice on how to handle the matter trom 
the area arbitrator and followed the instructions. The 
Coast Labor minutes which were used against Velas- 
quez and referred to in page 233 of the arbitrahom 
transcript (Exhibit 6-C) did not originate until some 
six (6) months after the ORNEFJELL matter. (Val- 
esquez, pars. 19-27, TR. pp. 401, 406) 


Case Number 11 did not actually involve the unload- 
ing of a ship; it only involved work done by team- 
sters on cargo which had already been unloaded. The is- 
sue was the [LWU-Teamster pact, not the Pacific 
Coast Longshore Agreement. The affidavit and the 
arbitration transcript, pages 240-248 (Ex. 6-C) each 
show that work was being carried on contrary to the 
pact and the written orders put out by the PMA’s area 
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Manager, J. D. McEvoy, on May 2, 1963, a copy of 
which is attached to the affidavit. However, at the 
ex parte arbitration, a prior conflicting telegram, which 
had been superseded, was used as evidence. (Velasquez, 
Pars. 28-32, TR. pp. 403, 404) All Velasquez at- 
tempted to do was obtain compliance with Mr. Mc- 
Evoy’s own directive, Bulletin No. 38, which is at- 
tached to the affidavit as an exhibit. (TR p. 411) 


2-2 No. !Z involved the “Ss INDIA BEAR,” The 
situation was created by the employer refusing to ac- 
cept a replacement then attempting to work the gang 
short handed in violation of Section 3.223 of the Pa- 
cific Coast Longshore Agreement. The gang refused 
to continue to work short handed and Section 3.223 pro- 
vided that such a refusal was not a violation of the 
agreement. 


APPENDIX VI. 


Evidence Re: Connivance, Conspiracy, Fraud, 
Corruption Undue Means. 


The matters had this inception about April, 1960, 
pursuant to the request of an outgoing Vice-President, 
Velasquez forwarded letters go Citrus Shippers explain- 
iMeeproplems which were no fault of LOCAL 13. 
Thereafter. both the PMA President, Paul St. Sure, 
onde meyWt) President, Harry Bridges, appared at the 
LOCAL 13 Executive Board Room and reprimanded 
wclisduez, larry Bridges joined St Sure in calling 
Velasquez down, even though the letters were not det- 
rimental to the International (Exhibit 1, Velasquez, 
pars. 42 and 43. TR. p. 410) 


Thereafter, and about August, 1960. the defendant. 
fie eecnoaced ii a course of condtict of harassing 
wMaecoerciie plaintity LOCAL 13 into agreements 
against their will, the most effective being shutting the 
ports of Los Angeles and Tong Beach down for 13 
days in August, 1960. and diverting ships to other 
ports for unloading. (Exhibits 2. Johnston, par. 21, TR. 
pp. 431, 438). 


Prior to the shut down of the port, all arbitration had 
been carried on through an independent arbitrator. That 
as a condition of being able to return to work, LOCAL 
13 had to agree that a new arbitrator would be selected 
for the Southern California area. The agreement pro- 
vided in part: “That the parties will promptly reach 
agreement on the selection of a new area arbitrator for 
the Southern California area.” (emphasis added) The 
selection of the new area arbitrator was made by Jn- 
ternational President, Harry Bridges, and PMA Presi- 
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dent, Paul St. Sure, at the bar in the LaFayette Hotel, 
the person selected as the new area arbitrator was Ger- 
maine Bulcke. (Exhibit 2, pars. 38, 39, TR. p. 444). 


During the shut down of the port, LOCAL 13 7a 
ceived no assistance from the International President, 
Harry Bridges, who, in fact, supported the employer’s 
position and urged the signing of the agreement. (Ex- 
hibit 2, par. 47, TR. p. 448) 


That since August, 1960, LOCAL 13 has’ hada 
choice in the selection of arbitrators. In November, 
1964, Curt Johnston, President of LOCAL 13, at- 
tempted to obtain a different arbitrator as to have a 
matter heard which involved Johnston prior to his tak- 
ing office. Johnston was refused on the basis that the 
parties to select the arbitrator were Paul St. Sure and 
Harry Bridges and no other. The refusal was conveyed 
to Johnston by the PMA’s area manager, John Me 
Evoy, who had taken the matter up with Harry Bridges 
and Paul St. Sure who were appearing together at a 
Symposium in Long Beach. (Exhibit 2. par. 40, TR. 
pp. 444, 445). 


Both the area arbitrator, Germaine Bulcke, and the 
coast arbitrator, Sam Kagel, have been long-time 
friends of Harry Bridges, and both have been employed 
by the ILWU in positions subservient to Harry Bridges. 
Sam Kagel has been an acquaintance of St. Sure for a 
number of years, and both arbitrators obtained their 
jobs through Harry Bridges and Paul St. Sure. (An- 
swer to Interrogatory No. 31, TR. p. 199). 


That both Paul St. Sure and Harry Bridges were 
present at the area labor relations meeting at the Port 


of Los Angeles when LOCAL 13 was locked out in 
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August, 1960, but never appeared again at an area 
Labor Relations meeting at the port until they appeared 
together at the meeting of December 8, 1964. (Inter- 
rogatory No. 31, TR. pp. 199, 200). 


In the interim, William Ward, Coast Committeeman 
and International official, stated to Velasquez that 
he heard that Velasquez was going to run for his job 
as a Coast Committeeman and showed his displeasure 
and was sarcastic about the matter. (Exhibit 1, Velas- 
quez, par. 41, TR. pp. 409, 410). 


William Ward, Howard Bodine and Harry Bridges 
are the three International officers who are the mem- 
bers of the Coast Committee; the remaining members 
are made up from the employers. During November, 
1964, Johnston received a telephone call from William 
Ward referring to Velasquez as “Mickey Mouse’. Ward 
asked Johnston if Mickey Mouse was still in his hair 
and thereafter said, “Have no worries son, we will take 
farenor enim) up here, (exhibit 2, Johmston, par. 3, 
fil: p. 432 ). 


On December 2, 1954, the entirety of Gang No. 55 
was put on the non-dispatch list over the “SS PRESIT- 
DENT QUEZON” matter. preventing them from be- 
ing dispatched to Marine Terminals. The union filed 
its complaint for the firing of the gang from the “SS 
PRESIDENT QUEZON,” the matter was heard in the 
Joint Port Labor Relations Committee and on Decem- 
ber 3, 1964, the matter was referred to the Joint Area 
Labor Relations Committee. By past agreement and 
Practice upon referral to the Joint Area Labor Rela- 
tions Committee. all members of Gang No. 55 would 
come off the non-dispatch list. (Exhibit 2, Johnston, 
pars. 4-7, TR. p. 433). 
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On December 2, 1962, following the “SS QUE- 
ZON” matter, Mr. McEvoy of the PMA told Robert 
Carney that they were out to get Velasquez for the 
thing he had done as a Business Agent of the Union, the 
reason being that Velasquez knew the contract too 
well. (Exhibit 5, Carney. par. 22, TR. pp. 421, 422) 
During the time Velasquez was an official of plaintiff 
LOCAL 13, he engaged in and handled the labor dis- 
putes arising from performance of work under the con- 
tract. He won substantially all of these disputes, in- 
cluding substantially all of the arbitrations (Exhibit 
[@\eelasquez, Pars. 9 and ll) RR. pp, 3972306). 


That after the deregistration of Velasquez, Mr. Mc- 
Evoy of the PMA stated that the decision to attentm 
to deregister an official of the [LWU was not a snap 
decision. but plenty of thought had been put into it and 
it had been considered over a long period of time prior 
to action having been taken. (Ans. Interrogatory 


No. 31, TR. p. 203) 


Immediately after the matter was referred 10 tae 
Area Labor Relations Committee, John McEvoy pre- 
sented LOCAL 13 with a typewritten statement which 
he read, moving that Pete Velasquez be deregistered 
under Section 17.81 with 15 charges against Velasquez 
attached thereto, and with a typewritten statement 
which, in substance. blacklisted Velasquez from all em- 
ployment of any of the employers under the Pacific 
Coast Longshore Agreement until such time all com- 
plaints against Pete Velasquez were resolved. LOCAL 
13 objected that the blacklisting was a violation of the 
Pacific Coast Longshore Agreement and a violation of 
the laws (Exhibit 2. Johnston, pars. 8 to 10. TR. @ 
434). 
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On» December 3, 1964 the EMEA implemented the 
blacklisting of Velasquez by a dispatch to the employers 
that they were not to accept Velasquez for employ- 
ment and to fire Gang No. 55 if they objected. Never 
before had a member been put on a non-dispatch list to 
all employers. (Exhibit 2, Johnston, par. 14, TR. p. 
435). 

A special Area Labor Relations meeting was held 
December 8, 1964, at which ILWWU President Harry 
Bridges and PMA President Paul St. Sure were pres- 
ent; this was their first attendance together since Au- 
gust, 1960. The August, 1960, appearance having been 
Mici tikst appearance fogether at Los Angeles Har- 
bor since they chastised Velasquez in April, 1960. Paul 
St Stire stated that to reinstate Velasquez that all the 
employer complaints against Velasquez. together with 
the motion to deregister him would have to be taken 
alinectly to the Coast Arbitrator and LOCAL 13 Presi- 
dent, Curt Johnston, refused and requested that Ve- 
lasquez be removed from the non dispatch list. Paul St. 
Sure said the proposal was inseparable and refused to 
memiove Velasquez from the non dispatch list. later, 
St. Sure proposed that the various complaints against 
Velasquez be handled in the Joint Labor Relations Com- 
mittee and if necessary be presented to the area arbi- 
trator and if thereafter necessary to the Coast Labor 
Relations Committee. St. Sure stated that if the re- 
spondent would not agree to the foregoing, that Velas- 
quez would not be removed from the non dispatch list. 
Waxhibit 2) Johnston, Par. 20, TR. p. 437). 


ILWU President, Harry Bridges. then stated to LO- 
es 13 that St. sure was a determined man and when 
he had taken a hard and fast position on an issue as he 
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had in the Velasquez matter, that St. Sure would pos- 
sibly shut the ports of Los Angeles and Long Beach 
down rather than change his position. (Answer to In- 
terrogatory 40, TR. p. 211, lines 24-29). 


Due to the past coercion, harassment, and previous 
shutting down of the ports of Los Angeles and Long 
Beach, by the PMA and the fact that Harry Bridges 
would not assist LOCAL 13, Johnston agreed to the 
latter demands in the belief that the ports might again 
be shut down and to have Velasquez reinstated. (Ex- 
hibit 2, par. 22, TR. p. 438) (Exhibit 2, par. 55) a 
p. 450). 

The matters subsequently went to arbitration and 
plaintiff refused to arbitrate Cases 8 through 12 which 
involved matters which allegedly occurred while Velas- 
quez was a union official on the grounds that Section 
17.81 did not include union officials and that the arbi- 
tration was against Federal and State laws, and the 
arbitrator was without jurisdiction to proceed. (Exhibit 
2, Johnston, pars. 24, 25, 26, TR. pp. 438, 439) 
Johnston made it clear that his position was that the 
employer’s move was illegal and coercive on the part of 
the PMA. (Exhibit 6-B, p. 178) 


Prior to his arbitrating cases numbered 5 through 12 
ex parte in attempting to induce Johnston to put up at 
least a token defense, the area arbitrator stated: 

kX * but it would look better even though we 
both know Velasquez is guilty, and heaven knows I 
have tried to help the guy, if you would be there to 
at least go through the motion.” (TR. p. 440) 


The arbitrator thereafter proceeded ex parte in viola- 
tion of Section 17.281 of the Pacific Coast Longshore 
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Agreement and the arbitrator rendered his decision. The 
decision was appealed to the Coast Labor Relations 
Committee and the Committee referred the matter to the 
coast arbitrator, Sam Kagel. (Exhibit 2, Johnston, pars. 
BOto 33, TR. p. 441). 


The matter of the blacklisting of Velasquez was fi- 
nally arbitrated, and it was held that the blacklisting 
Was im violation of Section 17.14 of the Pacific Coast 
Longshore Agreement and Velasquez was compensated 
for his loss of earnings. (Exhibit 2, Johnston, 38, TR. 
pp. 442, 443). 


Subsequent to the award of the area arbitrator and 
prior to the award of the coast arbitrator, Bridges told 
Welasquez in an angry manner, that he was done. fin- 
ished, and washed up, if the issue of deregistration got 
to the coast arbitrator, and that his only hope was he, 
Bridges, who was the only one who could save him, 
and Bridges finished the conversation by telling Velas- 
qGuez, “You're through, you're all washed up.” (Ex- 
hibit 2 Johnston, par. 45, TR. p. 447). (Ans. Inter- 
mecatony No. 31, TR. pp. 202, 203). 


iivatreat ihe time ot the hearme before the coast arbi- 
trator, Harry Bridges acquiesced in the employer posi- 
tion that Section 17.81 applied to union officials. (Ex- 
hibit 2, Johnston, par. 46, TR. p. 447) Bridges made 
the above statement even though the decision of the arbi- 
trators was flagrantly against union principles and con- 
trary to accepted union principles. (Answer to Inter- 
rogatory 31, TR. p. 203. lines 26-30) (Court Finding 
io. 1, TR. p. 618) 


That prior thereto, Section 17.81 had never been ap- 
plied to union officials. That the Pacific Coast Long- 
shore Agreement is ratified by the membership by secret 
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ballot, the matter of Section 17.81 applying to union of- 
ficials had never been put to the vote of the member- 
ship. (Exhibit 2, Johnston, par. 46, TR. p. 447). In 
addition prior thereto in the past, many disputes had 
arisen over performance of the Pacific Coast Long- 
shore Agreement and prior Business Agents had shut 
many jobs down and delayed many more vessels than 
Velasquez was charged with, and were never charged 
with any offense or penalized for such activities. (Ex- 
hibit 1, Velasquez, par. 10, TR. p. 397). 


After the decision of the coast arbitrator, Sam Kagel, 
and during August, 1965, Sam Pucio had a conversa- 
tion with Harry Bridges who told Pucio that they had 
two arbitrations going at the same time, and that they 
had a deal working on the belly-packing matter and the 
Velasquez case and that they had to sacrifice Velasquez 
to gain the belly-packing matter. The belly-packing 
award is attached to the affidavit and was issued the 
coast arbitrator and bears the same date as the decision 
deregistering Velasquez. (Exhibit 3, Pucio, TR. p. 424). 

After the award of the Coast arbitrator, the area arbi- 
trator called Johnston and stated what had happened, 
aud he might as well accept it and suggested that John- 
ston try to negotiate a deal through Bridges where Ve- 
lasquez would be reinstated as a Class “B” longshore- 
man and suggested some type of a deal where Velasquez 
would agree never to run for office again. (Exhibit 


2, Johnston, par. 37, TR. pp. 443, 444). 


After the Area Arbitrator’s decision, a conversation 
took place with Robert Hall, an official of the PMA, 
who took part in contract enforcement and deregistra- 
tion. Hall was confident that Velasquez would be de- 
registered as during the period of his employment at 
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San Francisco he had become familiar with the power 
of the joint parties regarding deregistration. Hall 
stated that when the parties wished to deregister some- 
one, they meant business. He stated that on a prior oc- 
casion involving one Stanley Weir, who the parties 
thought was a threat to them, that to deregister Weir, 
that the parties had to select a list of 81 men to also be 
deregistered and sacrificed so as to get the one they 
wanted (Weir); and that he felt confident that if they 
would go that far, that Velasquez would certainly go. 
The term “joint parties” as used in the conversation was 
the ILWU and the PMA. The 81 men were Class 
“B” men who were terminated and denied employment 
without charges being brought against them. Weir had 
een a critic of Flarry Bridges and the Pacific Coast 
leengshere Agreement, (Exhibit 2, Johnston, pars. 51 
to 55, TR. pp. 449, 450) 


ie controlG: recisiiation is important as it is a sub- 
stantial means of alleviating by the joint parties any 
objections or opposition to any program, contract, or 
activity in which they wish to indulge. (Exhibit 2, 
Johnston, par. 49, TR. p. 449). 


APPENDIX VIL. 
List of Exhibits. 

Exhibit 1—Affidavit of Pete Velasquez 
Exhibit 2—Affidavit of Curt Johnston 
Exhibit 3—Affidavit of Sam Puccio 
Exhibit 4—Affidavit of Patrick Leonard 
Exhibit 5—Affidavit of Robert Carney 
Exhibit 6-A—January 4, 1965 Transcript of Area Arbi- 


tration 


Exhibit 6-B—January 5, 1965 Transcript of Area Arbi- 
tration 


Exhibit 6-C—January 6, 1965 Transcript of Area Arbi- 
tration 
Exhibit 7—Transcript of Coast Arbitration 


Answers to interrogatories of plaintiff Local 13 re- 
ceived into evidence without number. 


Receipt into evidence of all of the above matters is 
evidenced at pages 452 and 453 of the transcript. 


